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remedial action or program in effect because of an unfair trade practice,” particularly if the
practice affected an import-sensitive industry.

In 1989, Congress conducted a review of the FTZ program. As part of that review, the
Government Accounting Office prepared a report. In describing the Board’s approach to
evaluating applications, the report states that: “The Board follows a clear policy of not allowing
grants of authority to circumvent or undermine trade policy measures taken to protect domestic
industries, based on the premise that such circumvention would not be in the public interest.”*
Thus, the Board policy was not limited to precluding the use of zones to circumvent AD/CVD
orders in a narrow, technical sense. The policy was not to allow grants of authority to
circumvent or undermine trade measures taken to protect domestic industries.

Consistent with this existing policy, in 1990 the Board published proposed regulations
that included the broad statement of policy that zone procedures shall not be used to circumvent
AD/CVD actions.” The final regulations published in 1991 (and currently in effect today)
contain the same language with virtually no change.* The proposed and final regulations also
contain the privileged foreign status requirement.* Thus, over time, the Board has maintained
and strengthened its broad policy that zones shall not be used to circumvent or undermine
remedial measures protecting domestic industries from unfair trade practices.

Mayer Brown’s claim to the contrary is based on a misreading of the Board’s regulations.
As Mayer Brown recognizes, section 400.33(a) of the regulations gives the Board “broad
authority to adopt restrictions to ‘protect the public interest.””* Section 400.33(b)(1) sets forth
the Board policy that zones shall not be used to circumvent AD/CVD actions. Section

%2 United States General Accounting Office, Report to the Chairman, Committee on Ways
and Means, House of Representatives, International Trade, Foreign-Trade Zones Program Needs
Clarified Criteria, GAO/NSIAD-89-85 at 29 (February 7, 1989).

“ Foreign-Trade Zones in the United States, Proposed Rule, 55 Fed. Reg. 2,760, 2,768
(§ 400.33(b)(1)) (January 26, 1990).

# 15 C.F.R. § 400.33(b)(1).

“ Id., § 400.33(b)(2). While the Board did not extend the privileged foreign status
requirement to exported merchandise, it also did not adopt any provision allowing zones to be
used to undermine AD/CVD orders when merchandise is exported. To the contrary, at the same
time the Board adopted the privileged foreign status requirement, the Board (1) codified its broad
policy that zones shall not be used to circumvent AD/CVD orders and (2) adopted the section of
its regulations providing that the Board is to deny or restrict authority for proposed activity if the
activity is inconsistent with U.S. trade and tariff law, or policy formally adopted by the
Executive Branch.

“ Mayer Brown Comments at 2.
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400.33(b)(2) describes the steps to be taken when merchandise subject to suspension of
liquidation under AD/CVD procedures is admitted into a zone or subzone.”’

Mayer Brown misinterprets section 400.33(b)(2) as a limitation on the general policy set
forth in section 400.33(b)(1). In reality, section 400.33(b)(2) implements the policy set forth in
section 400.33(b)(1), using a particular means (the privileged foreign status requirement) to
address a particular form of circumvention. By adopting this requirement, the Board did not
narrow the policy in section 400.33(b)(1), nor did it negate its authority to impose other
restrictions when necessary to prevent circumvention and protect the public interest.

B. Mayer Brown’s Suggested Change in the Proposed Regulations Should Be
Rejected

Mayer Brown suggests adding language to the proposed regulations that would exclude
goods used in production for export from the advance approval requirement.* The Board should
reject this suggestion. Such an exclusion would be contrary to the Board’s longstanding policy
of not allowing FTZs to be used to circumvent AD/CVD orders or to undermine trade relief.
Zone production for export using dumped or subsidized imports has the same detrimental effect
on U.S. producers and workers as the use of such imports to produce merchandise for domestic
consumption. Domestic suppliers lose sales volume to the unfairly traded imports and are forced
to reduce their prices to compete with the imports, and the sales losses and price reductions cause
production cutbacks and ultimately, job losses. The advance approval requirement properly
allows the Board to consider such detrimental effects in deciding whether to prohibit or restrict
production activity.

C. The Advance Approval Requirement Will Not Create the Burdens and
Procedural Complexities Predicted by Mayer Brown

Mayer Brown claims that requiring advance approval of production activity involving
articles subject to AD/CVD duties “will create a massive new burden on the [Board], place it in
conflict with the duties and authority of other government agencies, and . . . impose substantial
costs and complexity on FTZ applicants.”

47 Section 400.33(b)(2) requires that such merchandise be placed in privileged foreign status
and that AD/CVD duties be paid when the merchandise enters the U.S. for consumption.

“ Mayer Brown Comments at 5-6.

“ Id. at 9. Mayer Brown also claims that “[b]y stating that the admission of foreign status
goods subject to AD/CVD order has ‘significant potential to raise {public interest} concerns in
the future,” the FTZB is in effect ensuring that future proceedings will be highly contentious,
when they should be non-controversial, and will require the FTZB to develop an extensive
factual record to support lengthy written decisions that are capable of withstanding judicial
review.” Id. at 7.
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Contrary to these dire predictions, there is no reason to believe that the advance approval
requirement will cause the kinds of problems that Mayer Brown imagines. In evaluating
applications for production authority, the Board has a long history of taking into account trade
policy concerns and is entirely capable of doing so in the future. The Board has extensive
experience, developed over the decades that the FTZ program has been in existence, in
determining whether proposed zone activity is in the public interest. Furthermore, Board
decisions have successfully withstood judicial review. For these reasons, the procedural and
jurisdictional claims made by Mayer Brown are without basis.

VI. Conclusion

The requirement of advance Board approval for production activity involving articles
subject to AD/CVD orders will strengthen the Board’s ability to ensure that activities conducted
in FTZs are in the public interest. On behalf of Globe, we urge the Board to reject the changes in
the proposed regulations advocated by the NAFTZ, Dow Corning, Mayer Brown, and others that
would undermine the advance approval requirement and, in other ways, impair the Board’s
ability to carry out its statutory responsibilitics in a proper, fair and balanced manner.
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the future,” the FTZB is in effect ensuring that future proceedings will be highly contentious,
when they should be non-controversial, and will require the FTZB to develop an extensive
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0 Id. at9.
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