-— ——
—— _—
— A—
“— —
—4 — -—
— — —
— — -
—] — —]
— — —]
—] — —
- — —
—-— — —
— - —
— _a—
— —
~— -—

=

_— —~—
a— -
y 4 -
— -—
— -—
— —
— —
— —
-— _a—
— _—

 ——

—
_A— —
A—— ~—
r——a —

— — —
—4 —] -—
— — —1
— —] —
— — —
- —] I—]
-— — —
-— —] _a—
—-— _a—
— —
—
—
-—
-—
-—
~—
-—
—
—-— —] -
— — -—
—] - -—
— —] -—
—] — -—
—1 —1 —)
— [— —
—Y — —
-— -— —
— - _a—
— ———
“— ——
— —
— —
— —
—
-—
—
-—
~—

—

_— -~
_a— | N
A— —
A— w— “—
— — —

| —4 —] -—
— — —
— —] —]
— — —
—] —] —]
— — —
-— —] —
—-— — _a—
L e

S ———
a— ~——
y 4 -
— -—

4 -—
— —)
— —]
—1 —
— —]
— —
-— —
— _a—
—-— _—

S
_—
_A— —
A—— —
r ——a “—

— — —
—4 —] -—
— — —1
—] —] —
—1 — —
— —] —]
— — —
-— —] _—
-— _a—
 ——
——

““llllllll'

Wednesday
November 25, 1998

Part 1l

Department of
Commerce

International Trade Administration

19 CFR Part 351
Countervailing Duties; Final Rule



65348

Federal Register/Vol. 63, No. 227/Wednesday, November 25, 1998/Rules and Regulations

DEPARTMENT OF COMMERCE
International Trade Administration

19 CFR Part 351
[Docket No. 950306068—8205-05]
RIN 0625-AA45

Countervailing Duties

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
(““the Department’’) hereby issues final
countervailing duty regulations to
conform to the Uruguay Round
Agreements Act, which implemented
the results of the Uruguay Round
multilateral trade negotiations. The
Department has sought to issue
regulations that: Where appropriate and
feasible, translate the principles of the
implementing legislation into specific
and predictable rules, thereby
facilitating the administration of these
laws and providing greater
predictability for private parties affected
by these laws; simplify and streamline
the Department’s administration of
countervailing duty proceedings in a
manner consistent with the purpose of
the statute and the President’s
regulatory principles; and codify certain
administrative practices determined to
be appropriate under the new statute
and under the President’s Regulatory
Reform Initiative.

DATES: The effective date of this final
rule is December 28, 1998, except that
§351.301(d) is effective on November
25, 1998. See §351.702 for applicability
dates.

FOR FURTHER INFORMATION CONTACT:
Jennifer A. Yeske at (202) 482—-1032 or
Jeffrey May at (202) 482-4412.
SUPPLEMENTARY INFORMATION:

Background

The publication of this notice of final
rules, which deals with countervailing
duty (“‘CVD’’) methodology, completes a
significant portion of the process of
developing regulations under the
Uruguay Round Agreements Act
(“URAA™). The process began when the
Department took the unusual step of
requesting advance public comments in
order to ensure that, at the earliest
possible stage, we could consider and
take into account the views of the
private sector entities that are affected
by the antidumping (“AD’’) and CVD
laws. On February 26, 1997, the
Department published proposed rules
dealing with CVD methodology (‘1997

Proposed Regulations’). The
Department received over 200 written
public comments regarding the 1997
Proposed Regulations. On October 17,
1997, the Department held a public
hearing, and thereafter, received over 50
additional post-hearing written public
comments on the 1997 Proposed
Regulations.t

In drafting these final rules, the
Department has carefully reviewed and
considered each of the comments it
received. While we have not always
adopted suggestions made by
commenters, we found the comments to
be very useful in helping us to work our
way through the many legal and policy

1The prior notices published by the Department
as part of its URAA rulemaking activity are: (1)
Advance Notice of Proposed Rulemaking and
Request for Public Comments (Antidumping Duties;
Countervailing Duties; Article 1904 of the North
American Free Trade Agreement), 60 FR 80
(January 3, 1995); (2) Advance Notice of Proposed
Rulemaking; Extension of Comment Period
(Antidumping Duties; Countervailing Duties; Article
1904 of the North American Free Trade Agreement),
60 FR 9802 (February 22, 1995); (3) Interim
Regulations; Request for Comments (Antidumping
and Countervailing Duties), 60 FR 25130 (May 11,
1995); (4) Proposed Rule; Request for Comments
(Antidumping and Countervailing Duty
Proceedings; Administrative Protective Order
Procedures; Procedures for Imposing Sanctions for
Violation of a Protective Order), 61 FR 4826
(February 8, 1996); (5) Notice of Proposed
Rulemaking and Request for Public Comments
(Antidumping Duties; Countervailing Duties), 61 FR
7308 (February 27, 1996); (6) Extension of Deadline
to File Public Comments on Proposed Antidumping
and Countervailing Duty Regulations and
Announcement of Public Hearing (Antidumping
Duties; Countervailing Duties), 61 FR 18122 (April
24, 1996); (7) Announcement of Opportunity to File
Public Comments on the Public Hearing of
Proposed Antidumping and Countervailing Duty
Regulations (Antidumping Duties; Countervailing
Duties), 61 FR 28821 (June 6, 1996); (8) Notice of
Proposed Rulemaking and Request for Public
Comment (Countervailing Duties), 62 FR 8818
(February 26, 1997); (9) Final Rules (Antidumping
Duties; Countervailing Duties), 62 FR 27295 (May
19, 1997); (10) Extension of Deadline to File Public
Comments on Proposed Countervailing Duty
Regulations, (Countervailing Duties), 62 FR 19719
(April 23, 1997); (11) Extension of Deadline to File
Public Comments on Proposed Countervailing Duty
Regulations, (Countervailing Duties), 62 FR 25874
(May 12, 1997); (12) Notice of Public Hearing on
Proposed Countervailing Duty Regulations and
Announcement of Opportunity to File Post-Hearing
Comments, (Countervailing Duties), 62 FR 38948
(July 21, 1997); (13) Notice of Public Hearing on
Proposed Countervailing Duty Regulations and
Announcement of Opportunity to File Post-Hearing
Comments; Correction, (Countervailing Duties), 62
FR 41322 (August 1, 1997); (14) Notice of
Postponement of Public Hearing on Proposed
Countervailing Duty Regulations and of
Opportunity to File Post-Hearing Comments,
(Countervailing Duties), 62 FR 46451 (September 3,
1997); (15) Interim Final Rules; Request for
Comments (Procedures for Conducting Five-Year
(““Sunset”) Reviews of Antidumping and
Countervailing Duty Orders), 63 FR 13516 (March
20, 1998); and (16) Final Rule; Administrative
Protective Order Procedures; Procedures for
Imposing Sanctions for Violation of a Protective
Order, (Antidumping and Countervailing Duty
Proceedings), 63 FR 24391 (May 4, 1998).

issues addressed in the regulation.
Therefore, we are extremely grateful to
those who took the time and trouble to
express their views regarding how the
Department should administer the CVD
laws in the future.

In addition, in these final rules, the
Department has continued to be guided
by the objectives described in the 1997
Proposed Regulations. Specifically,
these objectives are: (1) Conformity with
the statutory amendments made by the
URAA,; (2) the elaboration through
regulation of certain statements
contained in the Statement of
Administrative Action (““SAA™);2and
(3) consistency with President Clinton’s
Regulatory Reform Initiative and his
directive to identify and eliminate
obsolete and burdensome regulations.

In the case of CVD methodology, the
Department previously issued proposed
regulations in 1989 (‘1989 Proposed
Regulations™).3 Because the Department
never issued final rules, the 1989
Proposed Regulations were not binding
on the Department or private parties.
Nevertheless, to some extent both the
Department and private parties relied on
the 1989 Proposed Regulations as a
restatement of the Department’s CVD
methodology as it existed at the time.
Thus, notwithstanding statutory
amendments made by the URAA and
subsequent developments in the
Department’s administrative practice,
the 1989 Proposed Regulations still
serve as a point of departure for any
new regulations dealing with CVD
methodology.

In an earlier rulemaking (see item 9 in
note 1), we consolidated the AD and
CVD regulations into a single part 351.
For the most part, the regulations
contained in this notice constitute
subpart E of part 351.

Explanation of the Final Rules

In drafting these Final Regulations,
the Department carefully considered
each of the comments received. In
addition, we conducted our own
independent review of those provisions
of the 1997 Proposed Regulations that
were not the subject of public
comments. The following sections
contain a summary of the comments we
received and the Department’s
responses to those comments. In
addition, these sections contain an
explanation of changes the Department
has made to the 1997 Proposed
Regulations either in response to

2See Statement of Administrative Action
accompanying H.R. 5110, H.R. Doc. No. 316, Vol.
1, 103d Cong., 2d Sess. 911-955 (1994).

3See Notice of Proposed Rulemaking and Request
for Public Comments (Countervailing Duties), 54 FR
23366 (May 31, 1989).
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comments or on its own initiative.
Finally, these sections contain a
restatement of principles that remain
unchanged from the 1997 Proposed
Regulations and that were not the
subject of any public comments.

The Department is also hereby issuing
interim final rules to set forth certain
procedures for establishing the non-
countervailable status of alleged
subsidies or subsidy programs pursuant
to section 771(5B) of the Tariff Act of
1930, as amended (‘“‘the Act”). Pursuant
to authority at 5 U.S.C. 553(b)(A), the
Assistant Secretary for Import
Administration waives the requirement
to provide prior notice and an
opportunity for public comment
because this action is a rule of agency
procedure. This interim final rule is not
subject to the 30-day delay in its
effective date under 5 U.S.C. 553(d)
because it is not a substantive rule. The
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
note) are inapplicable to this rulemaking
because it is not one for which a Notice
of Proposed Rulemaking is required
under 5 U.S.C. 553 or any other statute.

Section 351.102

These regulations add several
definitions to § 351.102. Many of these
definitions are identical (or virtually
identical) to definitions contained in
§355.41 of the 1989 Proposed
Regulations, and some are based on
definitions contained in the Illustrative
List of Export Subsidies (“Illustrative
List”’) annexed to the Agreement on
Subsidies and Countervailing Measures
(““SCM Agreement’’). We have made
some changes to the definitions
contained in the 1997 Proposed
Regulations.

While we have not changed the
definition of consumed in the
production process, we are clarifying
that the definition is not to be used as
a way to expand significantly the rights
of countries to apply border adjustments
for a broad range of taxes on energy,
particularly in the developed world. See
SAA at 915.

The definition of firm is based on
§355.41(a) of the 1989 Proposed
Regulations, but an additional clause
has been added to clarify that the
purpose of this term is to serve as a
shorthand expression for the recipient
of an alleged subsidy. While other terms
could be used, the use of the term
“firm” in this manner has become an
accepted part of CVD nomenclature. For
clarification, we have added ‘‘company”’
and “‘joint venture” to the entities listed
in the definition in the 1997 Proposed
Regulations.

Similarly, the term government-
provided is used as a shorthand
adjective to distinguish the act or
practice being analyzed as a possible
countervailable subsidy from the act or
practice being used as a benchmark. As
made clear in the regulation, the use of
“‘government-provided’’ does not mean
that a subsidy must be directly provided
by a government. This definition is
unchanged from our 1997 Proposed
Regulations.

As in our 1997 Proposed Regulations,
loan is defined to include forms of debt
financing other than what one normally
considers to be a ““loan,” such as bonds
or overdrafts. Again, this definition is
intended as a shorthand expression in
order to avoid repetitive use of more
cumbersome phrases, such as ““loans or
other debt instruments.”

In this regard, the Department
considered codifying its approach with
respect to so-called “‘hybrid
instruments,” financial instruments that
do not readily fall into the basic
categories of grant, loan, or equity. In
the 1993 steel determinations (see
Certain Steel Products from Austria
(General Issues Appendix), 58 FR
37062, 37254 (July 9, 1993) (“GIA™)),
the Department developed a
hierarchical approach for categorizing
hybrid instruments, an approach that
was sustained in Geneva Steel v. United
States, 914 F. Supp. 563 (CIT 1996).
However, notwithstanding this judicial
imprimatur, the Department has
relatively little experience with hybrid
instruments. Therefore, although the
Department has no present intention of
deviating from the approach set forth in
the GIA, the codification of this
approach in the form of a regulation
would be premature at this time.

Many commenters proposed
definitions of the phrase ““‘entrusts or
directs” as it is used in section
771(5)(B)(iii) of the Act, which deals
with “indirect subsidies.” Indirect
subsidies generally involve situations
where a government provides a
financial contribution through a private
body. Under section 771(5)(B)(iii) of the
Act, a subsidy exists when, inter alia, a
government “‘makes a payment to a
funding mechanism to provide a
financial contribution, or entrusts or
directs a private entity to make a
financial contribution * * *” (emphasis
added). In our 1997 Proposed
Regulations, we did not address indirect
subsidies in detail. Instead, we noted
that the SAA directs the Department to
proceed on a case-by-case basis (see
SAA at 925-26), and we requested
comments on the factors we should
consider in making our case-by-case
determinations.

One commenter suggested that an
indirect subsidy need only be linked to
a government action or program to
satisfy the “‘entrusts or directs”
standard. This same commenter asked
the Department to include an
illustrative list of situations that would
meet the “‘entrusts or directs” standard.
A second commenter believed that the
standard is met when a government
takes an action that causes a private
party to confer a benefit. This same
commenter asked the Department to
clarify that the term “private body” is
not limited to a single entity, but also
includes a group of entities or persons.
A third commenter proposed that the
“entrusts or directs” standard be
considered satisfied whenever a
government takes an action that
proximately results in a private entity
providing a financial contribution.
Certain commenters also asked the
Department to confirm that the standard
is no narrower than the prior U.S.
standard for finding an indirect subsidy.

The issue of what “‘entrusts or
directs” means was debated extensively
at the Department’s hearing on its 1997
Proposed Regulations. This debate
prompted the submission of additional
proposed definitions. Two commenters
argued that an indirect subsidy occurs
whenever a government action has the
inevitable result of compelling a private
party to provide a benefit. A second
commenter proposed a ‘‘but for’ test,
i.e., if the government did not act, the
subsidy would not exist.

As the extensive comments on this
issue indicate, the phrase “entrusts or
directs” could encompass a broad range
of meanings. As such, we do not believe
it is appropriate to develop a precise
definition of the phrase for purposes of
these regulations. Rather, we believe
that we should follow the guidance
provided in the SAA to examine
indirect subsidies on a case-by-case
basis. We will, however, enforce this
provision vigorously.

We agree with those commenters who
urged the Department to confirm that
the current standard is no narrower than
the prior U.S. standard for finding an
indirect subsidy as described in Certain
Steel Products from Korea, 58 FR 37338
(July 9, 1993) and Certain Softwood
Lumber Products from Canada, 57 FR
22570 (May 28, 1992). Also, we believe
that the phrase “‘entrusts or directs”
subsumes many elements of the
definitions proposed by commenters.
With respect to the suggestion that we
include an illustrative list of situations
that would fall under the “entrusts or
directs’ standard, we do not believe this
is necessary. The SAA at 926 lists a
number of cases where the Department
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has found indirect subsidies in the past,
and these cases serve to provide
examples of situations where we believe
the statute would permit the
Department to reach the same result.
Similarly, regarding the request that we
define the phrase “private entity” to
include groups of entities or persons,
the SAA is clear that groups are
included (see SAA at 926). Therefore,
we have not promulgated a regulation
with this definition.

Although the indirect subsidies that
we have countervailed in the past have
normally taken the form of a foreign
government requiring an intermediate
party to provide a benefit to the industry
producing the subject merchandise,
often to the detriment of the
intermediate party, indirect subsidies
could also take the form of a foreign
government causing an intermediate
party to provide a benefit to the industry
producing the subject merchandise in a
way that is also in the interest of the
intermediate party. We believe the
phrase “‘entrusts or directs” could
encompass government actions that
provide inducements, other than
upstream subsidies, to a private party to
provide a benefit to another party.

One commenter argued that the Final
Regulations should include a definition
of consultations. Consistent with Article
13 of the SCM Agreement, section
702(b)(4)(A)(ii) of the Act requires the
Department to provide the government
of the exporting country named in a
petition an opportunity for
consultations with respect to the
petition. This commenter suggested that
the definition of consultations should
include a statement of purpose as
articulated in the SCM Agreement (i.e.,
clarifying the allegations in the petition
and arriving at a mutually agreed
solution). Furthermore, the commenter
argued, in the Final Regulations the
Department should commit to consult
with the foreign government both prior
to initiating and during the course of the
investigation. Finally, the commenter
proposed that the definition contain a
requirement that all government-to-
government exchanges (oral and
written) be placed on the record of the
proceeding.

We do not believe that a regulation is
required to define ‘‘consultations.” We
agree that, in accordance with Article 13
of the SCM Agreement, the purpose of
consultations is to clarify the allegations
presented in a petition and arrive at a
mutually agreed solution. Section
351.202(h)(2)(i)(2) of Antidumping
Duties; Countervailing Duties; Final
rule, 62 FR 27295, 27384 (May 19, 1997)
clearly states that the Department will
invite the government of any exporting

country named in a CVD petition to
hold consultations with respect to the
petition. Further, consistent with Article
13.2 of the SCM Agreement, the
Department affords foreign governments
reasonable opportunities to consult
throughout the period of investigation.
In regard to communications, it is the
Department’s longstanding practice that
all ex parte communications with
Department decisionmakers be placed
on the record of a proceeding through
memoranda to the file.

Section 351.501

Section 351.501 restates very
generally the subject matter of subpart
E. To be more specific, the arrangement
of subpart E is as follows. After dealing
with the specificity of domestic
subsidies in §351.502 and the concept
of “‘benefit”” in §351.503, §8 351.504
through 351.513 deal with the
identification and measurement of
various general types of subsidy
practices. Sections 351.514 through
351.520 focus on export subsidies,
incorporating the appropriate standards
from the Illustrative List of Export
Subsidies contained in Annex | of the
SCM Agreement. Sections 351.521
through 351.523 deal with import
substitution subsidies (currently
designated as ‘‘Reserved’), green light
and green box subsidies, and upstream
subsidies, respectively. Section 351.524
addresses the allocation of benefits to a
particular time period. Section 351.525
sets forth rules regarding the calculation
of an ad valorem subsidy rate and the
attribution of a subsidy to the
appropriate sales value of a product.
Finally, 88 351.526 and 351.527 contain
rules regarding program-wide changes
and transnational subsidies,
respectively. The section numbering in
these Final Regulations reflects minor
changes from the 1997 Proposed
Regulations. As discussed below, we
have decided to codify a final rule on
the concept of “‘benefit.” This rule is
now 8 351.503. We have also moved the
rules regarding the allocation of
benefits, which were included in the
section on grants in the 1997 Proposed
Regulations to a separate section,
§351.524. Finally, we have moved
§351.520 of the 1997 Proposed
Regulations to § 351.514(b) because
general export promotion activities are
more appropriately addressed as an
exception to export subsidies.

The last sentence of §351.501
acknowledges that subpart E does not
address every possible type of subsidy
practice. However, the same sentence
provides that in dealing with alleged
subsidies that are not expressly covered
by these regulations, the Secretary will

be guided by the underlying principles
of the Act and subpart E.

In this regard, the Act and the SCM
Agreement serve to eliminate much of
the confusion and controversy
surrounding the necessary elements of a
countervailable subsidy. First, under
section 771(5)(B) of the Act and Article
1.1(a)(1) and (2) of the SCM Agreement,
there must be a financial contribution
that a government provides either
directly or indirectly, or an income or
price support in the sense of Article XVI
of the General Agreement on Tariffs and
Trade 1994 (“GATT 1994”"). Although
the precise parameters will have to be
determined on a case-by-case basis, this
element provides a framework for
analysis that previously was not directly
addressed.

Second, under section 771(5)(B) of the
Act and Article 1.1(b) of the SCM
Agreement, the financial contribution
(or income or price support) must confer
a benefit. Section 351.503 sets out the
principles we will generally follow in
determining whether a benefit has been
conferred.

Finally, under section 771(5)(A) of the
Act and Article 1.2 of the SCM
Agreement, a subsidy must be specific
in order to be countervailable. The
“specificity test” is addressed in
§351.502, but we note here that by
clarifying the purpose of the specificity
test and the manner in which it is to be
applied, the URAA, the SAA and the
SCM Agreement should serve to reduce
the controversies and volume of
litigation concerning this issue.

In the preamble to our 1997 Proposed
Regulations we discussed our decision
not to include two topics in our
proposed changes to subpart E: Indirect
subsidies (with the exception of
upstream subsidies) and privatization.
The numerous comments regarding our
decision not to promulgate regulations
on these two topics are addressed
below.

Indirect Subsidies

In our 1997 Proposed Regulations, we
discussed only briefly the topic of
indirect subsidies. We received several
comments on this issue. Comments
concerning the adoption of a definition
of the phrase “‘entrusts or directs” have
been addressed previously (see
§351.102). The remaining comments
relating to indirect subsidies are
addressed here.

One commenter asked the Department
to codify a rule stating that indirect
subsidies are countervailable. In this
commenter’s view, this would eliminate
any uncertainty that could become the
cause of litigation. Another commenter
requested that the Department include a
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broad definition of indirect subsidies in
our regulations.

We have not adopted either
suggestion. We believe that section
771(5)(B)(iii) of the Act clearly states
that subsidies provided by governments
through private parties are covered by
the CVD law. Additionally, section
771(5)(C) of the Act states that the
determination of whether a subsidy
exists shall be made ““without regard to
whether the subsidy is provided directly
or indirectly * * *”” (emphasis added).
Therefore, no regulation is needed on
this point. Regarding the second
comment, as discussed previously, the
phrase “‘entrusts or directs” as used in
section 771(5)(B)(iii) of the Act could
encompass a broad range of meanings.
As such, we do not believe it is
appropriate to develop a precise
definition of the phrase for purposes of
these regulations.

One commenter singled out subsidies
involving the provision of goods and
services for less than adequate
remuneration and asked the Department
to confirm that indirect subsidies can be
conferred through the provision of
goods or services by private parties.
This same commenter also asked the
Department to state in the preamble to
the Final Regulations that the new
statute will not alter the Department’s
practice of finding export restraints to
be countervailable. Other commenters
objected to this position. They argued
that: (1) The practices constituting
financial contributions under the Act
are payments of cash or cash
equivalents, while government
regulatory measures do not entail any
financial contribution; (2) export
restraints do not direct private parties to
make any type of payment; they simply
limit the parties’ ability to export; (3)
regulatory measures that distort trade
are separately covered by other World
Trade Organization (“WTQO")
Agreements (e.g., GATT 1994 Articles |-
V, VII-IX, Agreement on Sanitary and
Phytosanitary Measures, Agreement on
Technical Barriers to Trade, and
Agreement on Trade-Related Investment
Measures); and (4) expanding the
definition of subsidy to include
regulatory measures would extend that
term to absurd dimensions far beyond
the limited scope intended by the SCM
Agreement and the Act. These same
commenters urged the Department to
issue a regulation which clarifies what
they see as a conflict between the clear
language in the statute (regulatory
measures are not financial contributions
within the meaning of the Act and,
hence, cannot confer subsidies) and the
language in the SAA at 926 (suggesting

that regulatory measures can be
countervailed as indirect subsidies).

Regarding the issue of whether
indirect subsidies can arise through the
provision of goods and services, we
believe this is clearly answered by the
Act. Section 771(5)(D)(iii) states that
financial contributions include the
provision of goods or services. Hence, if
a private entity is entrusted or directed
to provide a good or service to
producers of the merchandise under
investigation, a financial contribution
exists. With regard to export restraints,
while they may be imposed to limit
parties’ ability to export, they can also,
in certain circumstances, lead those
parties to provide the restrained good to
domestic purchasers for less than
adequate remuneration. This was
recognized by the Department in Certain
Softwood Lumber Products from
Canada, 57 FR 22570 (May 28, 1992)
(““Lumber”’) and Leather from Argentina,
55 FR 40212 (October 2, 1990)
(“Leather™). Further, as indicated by the
SAA (at 926), and as we confirm in
these Final Regulations, if the
Department were to investigate
situations and facts similar to those
examined in Lumber and Leather in the
future, the new statute would permit the
Department to reach the same result.

We agree that regulatory measures
that distort trade normally may be
subject to the provisions of other WTO
Agreements. We do not believe,
however, that this negates our ability to
address them through the application of
our CVD law when such measures meet
the definition of a countervailable
subsidy. We disagree that countervailing
such measures goes beyond the ambit of
the SCM Agreement and the Act. As
discussed above in response to an
earlier comment, the SCM Agreement
clearly permits, and the Act clearly
requires, that we countervail subsidies
provided through private parties. Also,
Article VI of GATT 1994 continues to
refer to subsidies provided “‘directly or
indirectly”” by a government.

Change in Ownership

The SAA and the House and Senate
Reports emphasize the importance of
considering the facts of individual cases
to determine whether, and to what
extent, change-in-ownership
transactions eliminate previously
conferred countervailable subsidies. In
the 1997 Proposed Regulations, we did
not include a provision dealing with
change in ownership. Rather, we invited
comment on a broad array of factors
concerning this topic and whether we
should promulgate a final rule that
integrates some or all of the factors
identified in the preamble.

The comments we received on this
issue largely fell along two lines. On the
one hand, several commenters argued
that the Department should promulgate
a regulation stating that change-in-
ownership transactions, even if
conducted at arm’s-length and at fair
market value, have no effect on non-
recurring subsidies bestowed prior to
the sale of a firm, and that non-recurring
subsidies, in most instances, pass
through in their entirety to the sold or
privatized entity. Conversely, other
commenters contended that a change-in-
ownership regulation should establish a
rebuttable presumption that, in general,
the sale or change in ownership of a
firm at fair market value eliminates the
benefit conferred by prior non-recurring
subsidies.

According to the first group of
commenters, under section 771(5)(F) of
the Act, the change in ownership of a
firm has no effect on the Department’s
ability to countervail fully subsidies
bestowed prior to the change in
ownership. In fact, in these commenters’
view, Congress expected the Department
to continue countervailing prior
subsidies, unless something serves to
eliminate those subsidies. The sale of a
firm at fair market value does not serve
to eliminate prior subsidies; thus, after
such a sale, prior subsidies would
continue to be countervailed until fully
amortized. The only instance where
partial repayment of prior subsidies can
exist is where economic resources have
been returned to the government, i.e.,
where the investor has paid more than
fair market value for a productive unit.
The Department should specify this in
its regulations.

These same commenters argued that
recent court decisions support the
conclusion that subsidies continue to be
countervailable after the privatization of
a firm at fair market value. See, e.g.,
Saarstahl AG v. United States, 78 F.3d
1539 (Fed. Cir. 1996); British Steel plc
v. United States, 127 F.3d 1471 (Fed.
Cir. 1997). In light of these decisions,
one commenter stated that it would be
ironic for the Department now to
conclude under the URAA that
subsidies are no longer countervailable
after the sale of a firm at fair market
value. This commenter also claimed that
such a conclusion would result in anti-
subsidy practices weaker than those of
the European Union (“EU”), because EU
Guidelines on State Aid recognize that
the sale of a company does not
extinguish previously bestowed
subsidies. Rather, according to this
commenter, the EU requires subsidy
recipients to repay illegal subsidies,
including principal and interest, from
the time the aid was disbursed, without
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regard to whether the recipient is later
sold or privatized.4

These commenters opposed the
Department’s attempt to develop a
“flexible” approach toward
privatization. They expressed concern
that ascribing any significance to the
broad array of factors listed in the 1997
Proposed Regulations may lead to all or
some pre-privatization subsidies being
extinguished in a fair market
privatization, which would involve
reevaluating the amount, and possibly
the existence, of prior subsidies based
on post-bestowal events and conditions.
This would violate the statute’s
prohibition against considering the
effects of subsidies and the
Department’s practice of not examining
subsequent events to determine whether
the subject merchandise continues to
benefit from subsidies. See section
771(5)(C) of the Act and GIA at 37261.
For example, one commenter stated that
taking account of current market
conditions, such as global overcapacity,
in determining the extent to which pre-
privatization subsidies pass through, is
tantamount to considering effects.
Similarly, another commenter rejected
the suggestion that subsidies that reduce
excess capacity are not countervailable
because this too depends on an
impermissible “use” analysis. Whatever
the use of the subsidy, these
commenters argued, the benefit from the
subsidy continues unabated after
privatization.

Finally, this first group of commenters
asserted that the privatization or sale of
a productive unit, even at fair market
value, does not result in any partial or
full repayment of prior subsidies. To
conclude otherwise would conflict with
Congress’ mandate that the
Department’s privatization methodology
be ““consistent with the principles of the
countervailing duty statute.” S. Rep. No.
103-412, at 92 (1994). Those principles
include prohibitions against (1) focusing
on subsequent events, (2) analyzing
alleged effects of subsidies, (3) granting
offsets not included in the exclusive
statutory list, and (4) valuing subsidies
based on the cost-to-government
standard. Some in this first group of
commenters asserted that the logical
reading of Congress’ instruction to
evaluate change-in-ownership
transactions on a case-by-case basis is to

4In support of this proposition, the commenter
cites Community Guidelines on State Aid for
Rescuing and Restructuring Firms in Difficulty, O.J.
Eur. Comm. No. C283/2 at 283/4 (September 19,
1997) (““The assessment of rescue or restructuring
aid is not affected by changes in the ownership of
the business aided. Thus, it will not be possible to
evade control by transferring the business to
another legal entity or owner.”)

determine whether a privatization or
sale involving a productive unit elicits
some non-commercial activity, i.e.,
whether under- or overpayment for the
productive unit has occurred. In the
case of underpayment, the Department
should find that additional subsidies
have been bestowed; in the case of
overpayment, the Department should
find that certain prior subsidies have
been repaid.

In contrast to these arguments, the
second group of commenters asserted
that the Department should issue
regulations establishing a rebuttable
presumption that the arm’s-length sale
of a firm, including a government-
owned enterprise, at a price that reflects
the current market value of its assets, in
most cases extinguishes any previously
received subsidies. This group argued
that Congress’ instruction to examine
change-in-ownership transactions on a
case-by-case basis indicates that the
URAA contemplates extinguishment of
prior subsidies, at least in certain
circumstances. In these commenters’
view, the arm’s-length sale of a
company at full market value is such a
circumstance, because the market price
takes into account prior subsidies, and
the benefit is, therefore, eliminated.
However, if the price paid for the firm
does not reflect full market value, the
question of a continuing benefit can
reasonably be raised. According to
several of these commenters, any other
approach would be counterproductive,
because it would discourage potential
buyers from bidding on subsidized
government-owned enterprises about to
be privatized. One commenter further
stressed that restructuring of, and
foreign investment in, countries such as
those in Eastern Europe, may be
inhibited, which is a concern for U.S.
investors and the United States’ wider
economic and political interests.

One member of this group of
commenters found support for the
proposition that an arm’s-length sale at
fair market value must extinguish prior
subsidies with the following statutory
analysis. The commenter claimed that
the URAA requires the Department to
determine whether and to what extent
government financial contributions
confer a benefit on the production or
sale of the investigated merchandise in
each CVD proceeding. Such a
determination is based on the nature of
the subsidy benefit, which is the
artificially reduced cost of an input used
in the production of the merchandise.
Thus, where the subsidy is provided for
a specific use, e.g., the acquisition of
capital assets, the continuing subsidy
benefit is the reduced cost of that asset
allocated over the useful life of the

asset. Where government financial
contributions are not tied to specific
applications, as in the case of an equity
infusion, the Department should
normally view the money itself as the
continuing subsidy benefit.

In light of this, the commenter
contended that the Department’s
privatization analysis must first
examine what inputs were acquired by
the subsidy recipient at an artificially
reduced cost. Then, the Department
must determine whether the cost for
those inputs was artificially reduced for
the privatized company as well.
According to this commenter, where the
privatization transaction occurs at
arm’s-length and at fair market value,
the privatized company would not
continue to benefit from the past
subsidies. Similarly, where government
financial contributions are not tied to
specific applications, meaning that the
money itself is the continuing subsidy
benefit, the Department’s focus should
be on the price and terms of the
privatization transaction. If the
privatization of the company, including
all its physical and financial assets, was
at fair market value, the Department
would not find any benefit to have
passed through, because the privatized
company would not be operating with
any capital for which it paid less than
market value. According to this
commenter, if the privatization of a firm
were at full market value, the new
owners of the company have paid for all
of the inputs at market value. Therefore,
the privatized firm no longer operates
with inputs acquired at a cost that is
less than what would have been paid
without a government financial
contribution.

This commenter stressed that there
are several possible exceptions to this
rule. For example, where an asset would
not have been created or acquired
absent the government financial
contribution, and where the creation or
acquisition of the asset was not
economically viable, the Department
may conclude that the very existence of
the asset is the continuing benefit and
not the reduced costs of the asset. In
such an instance, the benefit could be
deemed to continue, even after a full
market privatization. However, this
commenter asserted that this would
represent an exception to the general
rule.

This commenter rejected the
argument that this analysis is
tantamount to an “‘effects” test. If a
subsequent event does in fact eliminate
subsidization, limited Departmental
resources should not prevent
examination of that event. The
commenter stated that, in the case of
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subsidies not tied to any particular use,
the only event that the Department
would need to consider is one which
would eliminate the artificially reduced
cost of the company’s inputs as a whole.
The sale of an entire company for
market value is such an event, in the
commenter’s view. Where a subsidy is
tied to a particular use, the only event
that the Department would need to
consider is one that would affect or
eliminate the benefit arising from that
specific use. Moreover, according to the
commenter, in numerous contexts the
Department traces the use of a subsidy.
These include instances where
subsidies are provided for certain uses
that may be greenlighted or that may
benefit a company over time, i.e., non-
recurring subsidies.

Most commenters also found fault
with the Department’s existing
repayment or reallocation methodology,
under which pre-sale subsidies are
partially repaid to the seller as part of
the purchase price. Several commenters
argued that the repayment/reallocation
methodology should be abandoned,
because it is not defensible,
economically or legally. According to
these commenters, the repayment/
reallocation methodology violates the
offset provision of the statute (section
771(6) of the Act), because this
provision does not include repayment
or reallocation of subsidies in the
context of a privatization at fair market
value. Moreover, a fair-market-value
privatization does not offset the
distortion caused by government
subsidies, a fact recognized by EU law,
according to which subsidy repayment
can occur only if the illegal aid is
returned.5 According to these
commenters, the repayment/reallocation
methodology is also inconsistent with
the Department’s and the Court’s
“‘conceptual model of subsidies,” which
presumes that subsidies distort market
processes and result in a misallocation
of resources (citing Carbon Steel Wire
Rod from Poland, 49 FR 19374, 19375
(May 7, 1984), and Georgetown Steel
Corp. v. United States, 801 F.2d 1308,
1315-16 (Fed. Cir. 1986) (‘‘Georgetown
Steel”’). Under this model, repayment or
reallocation can only occur if an
equivalent “distortion’ takes place, that
is, a return of the illegally provided
resources from the subsidized entity.

5Citing Commission notice pursuant to Article
93(2) of the EC Treaty to other Member States and
interested parties concerning aid which Germany
has granted to Fritz Egger Spanplattenindustrie
GmbH & Co. KG at Brilon, O.J. Eur. Comm. No.
C369/6, 369/8-369/9 (1994), and Agreement
Respecting Normal Competitive Conditions in the
Commercial Shipbuilding and Repair Industry,
opened for signature December 21, 1994, art. 8, 5.

This does not occur, the commenters
emphasized, in a fair-market
privatization. Further, the repayment/
reallocation methodology is inconsistent
with the benefit-to-recipient standard
because it is based on the assumption
that the government was paid more
money upon privatization than it would
have received absent the subsidy, a fact
that is only relevant under a cost-to-
government standard. These
commenters stated that while the cost of
the subsidy to the government may be
diminished in a fair-market
privatization, the value of the subsidy to
the recipient is unchanged. According
to these commenters, by finding that
repayment/reallocation occurs in a fair-
market-value transaction, the
Department is encouraging
subsidization. This violates the basic
purpose of the CVD law, which is
intended to deter subsidization. These
commenters also argued that the Court
of International Trade’s (““CIT”’) decision
in British Steel plc vs. United States,
879 F. Supp. 1254, 1277 (CIT 1995),
aff'd in part and rev’d in part, 127 F.3d
1471 (Fed. Cir. 1997), casts doubt on the
permissibility of finding repayment in
the context of a privatization at fair
market value. One commenter also
argued that the repayment/reallocation
methodology is inconsistent with the
URAA and the SAA’s instruction to
examine carefully the facts of each case
in determining the effects of
privatization on prior subsidies, because
it is an automatic rule that always
assumes a portion of the purchase price
represents repayment or reallocation of
prior subsidies.

Another commenter asserted that the
repayment/reallocation methodology
does not capture the full extent of the
benefit bestowed upon a company
because it does not capture the benefit
from the government’s assumption of
risk. According to this commenter, to
encourage investment in risky industry
sectors, governments can assume some
of the risk, for example by providing
start-up capital. If the government
privatizes the company, the trade-
distorting effect of the government
action continues, and the production of
the company continues to enjoy the
benefit of the government subsidy. This
commenter argued that if the
Department maintains the repayment/
reallocation methodology, it should also
consider whether the industry could
attract private capital at the time the
subsidies were provided. Where an
industry could not attract private
capital, the Department should find that
all subsidies passed through after
privatization. Alternatively, if the

Department finds that privatization can
extinguish or repay a subsidy, this
should only be permitted when the
price paid for the privatized company is
equal to the net worth of the firm
without the subsidy, plus the residual
value of the subsidy. For example, a
firm receives a $1 million
countervailable subsidy, which the
Department allocates over 10 years. In
year two, the residual value of the
subsidy (for countervailing duty
purposes) is $900,000. In that year, the
firm is privatized and its pre-subsidy
assets are valued at $18 million. If the
firm is sold for $18.9 million, the
subsidy would be repaid. If it is sold for
$18 million, the subsidy would pass
through in its entirety. According to this
commenter, this approach recognizes
that the buyer of a firm is paying for the
assets as well as the residual value of
the subsidy, while the current
repayment/reallocation approach fails to
do this.

Another modification suggested by
some commenters to the repayment/
reallocation methodology is to alter the
calculation of “‘gamma,” which
measures the proportion of the purchase
price that the Department considers to
be repaid to the government in a
privatization transaction, or reallocated
to the previous owner in a private-to-
private sale. This commenter stated that
the gamma ratio should be calculated
using the total remaining value of the
subsidies at the time of the privatization
to the company’s total net worth in the
same year, rather than using the average
of the historical values of the subsidies
to the firm’s net worth starting in the
years the subsidies were received. This
approach would give more weight to
subsidies received immediately
preceding privatization.

Finally, several commenters
addressed the issue of whether
subsidies provided in anticipation, or in
the process, of privatization should be
given special consideration. On the one
hand, one commenter argued that
subsidies provided shortly before, and
in preparation for, the sale, such as debt
forgiveness, asset revaluations, tax
breaks, and other measures to *‘clean
up’’ balance sheets, should be
considered new subsidies and not “pre-
privatization” subsidies. According to
this commenter, under no circumstance
should these subsidies be eliminated as
part of the privatization transaction. On
the other hand, another commenter
suggested that steps taken by a
government just prior to privatization to
make a company more ‘‘saleable,” such
as closing inefficient operations, should
not by themselves be considered
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subsidies that pass through to the
privatized company.

Except for the comments on our
current repayment/reallocation
methodology and the comments on
subsidies given in the process of
privatization, which we address below,
the commenters have presented two
general positions with respect to the
impact of changes in ownership on
subsidies bestowed prior to the sale: (1)
That the arm’s-length sale of a company
at fair market value has no effect on the
countervailability of prior subsidies;
and (2) that the fair-market sale of a
firm, in general, excuses the purchaser
from any CVD liability for prior
subsidies. While the commenters
suggest possible exceptions to these
general positions that theoretically
would give effect to the statutory
direction to consider the facts of each
case, the exceptions are narrowly
defined to fit improbable circumstances.
In most cases, the proposals, with their
narrowly defined exceptions, would
lead to either total pass-through or total
extinguishment of pre-sale subsidies.

Although we see merit in some of the
arguments presented, we believe that
adopting either of these extreme
positions would require a strained
interpretation of the statute. The statute,
SAA, and legislative history plainly
state that the arm’s-length sale of a firm
does not by itself require a
determination that prior subsidies have
been extinguished. See section
771(5)(F), SAA at 928, and S. Rep. No.
103-412, at 92 (1994); see also the
discussion in the 1997 Proposed
Regulations at 8821. Moreover, we
continue to disagree with the claim that
in order to impose countervailing duties
on a privatized or post-sale firm, the
Department must affirmatively
demonstrate how subsidies continue to
benefit the subject merchandise after the
fair-market sale of a company. See GIA
at 37263. Our refusal to read a
continuing competitive benefit test
(sometimes called an “‘effects test”) into
the CVD law was upheld by the Federal
Circuit in Saarstahl v. United States, 78
F.3d 1539 (Fed. Cir. 1996) (*‘Saarstahl’)
and British Steel plc v. United States,
879 F. Supp. 1254 (CIT 1995), aff'd in
part and rev'd in part 127 F.3d 1471
(Fed. Cir. 1997) (“‘British Steel”’). As the
CIT explained in British Steel plc v.
United States, “Commerce has
consistently maintained that it does not
measure the effects of subsidies once
they have been determined by
Commerce. In other words, whether
subsequent events mitigate these effects
is irrelevant. This Court, for the
purposes of this proceeding, has no
quarrel with that practice.” 879 F. Supp.

at 1273. Further, section 771(5)(C) of the
Act specifically states that the
Department “* * * is not required to
consider the effect of the subsidy in
determining whether a subsidy exists
* * * See also Certain Hot-Rolled
Lead and Bismuth Carbon Steel
Products from the United Kingdom, 61
FR 58377, 58379 (November 14, 1996)
(1994 Administrative Review UK Lead
Bar).

In this regard, it is useful to clarify
what we mean in saying that we would
not attempt to determine whether a
subsidy had any “effect”” on the
recipient, or whether ““‘subsequent
events” might have mitigated or
eliminated any potential effects from the
subsidy. The term “‘effect,” as used in
the statute and SAA, and the term
“subsequent events,” as used by the
Courts, refer to the question of whether
a subsidy confers a competitive benefit
upon the subsidy recipient or its
successor. There is no requirement that
the Department determine whether
there is a competitive benefit, as is made
clear in the SAA (at 926):

* * * the new definition of subsidy does not
require that Commerce consider or analyze
the effect (including whether there is any
effect at all) of a government action on the
price or output of the class or kind of
merchandise under investigation or review.

In the course of the 1993 steel
investigations, certain respondents
argued that: (1) A subsidy cannot be
countervailed unless it bestows a
‘‘competitive benefit” on merchandise
exported to the United States; (2) the
arm’s-length sale of a subsidized
company eliminates any competitive
benefit from prior subsidies (because the
price paid for the company includes
payment for any continuing value the
subsidies might have); and (3) therefore,
the arm’s-length sale of a subsidized
company frees the new owner from any
countervailing duty liability for prior
subsidies to that company. We rejected
this argument (see GIA at 37260-61),
explaining that the statute did not
require that a subsidy bestow a
competitive benefit on imports to the
United States as a condition of liability
for countervailing duties. Just as we
would not attempt to determine whether
a subsidy conferred a competitive
benefit on the original recipient in the
first place (that is, whether the subsidy
had any effect on the original recipient’s
subsequent performance (usually an
effect upon its output or prices)), we
would not attempt to determine whether
any potential competitive benefit
continued with respect to the new
owner in light of a subsequent event
such as a change in ownership. The

Federal Circuit upheld this position in
Saarstahl and British Steel. As one
commenter noted, the law is concerned
with the benefit originally received, not
with what the recipient does with it