~ MINISTRY OF TRADE
~ THE SOCIALIST REEU_BUC OF VIETNAM

June 24, 2005

The I;iqnorable Carlos M. Gutierrez

Secretary of Commerce

U.S. Department of Commerce

Washington D.C. 20230

Attn: Mr Joseph Spetrini -

Acting Assistant Secretary for Import Administration
U.S. Department of Commerce . :

Central Records Unit, Room 1870

Pennsylvania Avenue and 14th Street, NW
Washington, D.C. 20230 '

Re: Comments in Response to the May 26, 2005 Federal Register
Notice that the Department Is Considering Changes to Its Practice

of Using Actual Market-Economy Prices in Determinin Normal
Values in Noln_-MarI.cet Econqmz Antidumging Proceedings

.' Dear S.ec;retatl).' Gutierrez,

" 'The Govemnment of Vietnam’s Ministry of Trade submits these comments
on the': iU.S. Depérmﬁent of Commerce’s (the “Department’s”) practice of valuing
produgtion factoré in non market-cconomy (‘.‘NME") antidumping proce'edings
with actual market-economy pricés. These comments are timely ﬁl;ad in response

1



to the Department’s May 26, 2005, Federal Register notice that the Department
is considcriug changes to this long-standing practice.! The Gouemment_ of
Vietuam respectfully requests the Department’s consideratiou of these
comments. '

Changes Under Conszderatwn by the Department on its Use of Market-
Economy Prices in NME Anndumpmg Proceedmgs

The Department’s Federal Regzster notice states that the Ijépurungnt is
considering changes to its methodologyi of calculating normal 'valueé in NME |
anudumpmg proceedings. Spemﬁcally, the Department may amend its Iong~
standlng practice of using the actual market—economy prices pa1d for certam
productlon inputs when calculaung NME reSpondents normal valucs

The Department is primarily concemed w1th whethcr it should 1mplement
a policy that NME producers source a ccrtam amount of an mput from market-
economy suppliers before using the market-economy pnces to valuc all of a
producer’s use of the input.

Tradmonally, the Department has used actual market-economy pnccs pa1d
by NME producers for a parucular 1nput if such purchases reprcsented a
meaningful share of the producer s total purchases of the i input. What const1tuted
a meaningful amount of purchases was decided on a case—by -case basxs The

Department s Federal Register notice states that it is considering changes to this

Y Market Ecanamy Inputs Practice in Antidumping Proceedings involving Non-Marker Economy Countries, 70
Fed. Reg. 30,418 (Dep’t Commerce May 26, 2005) (Request for Comments).
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policy of determining what const_itutes a meaningful amount of marhet-economy
purchases. |

Government of Vietnam ’s Posiﬁonz

The Government of Vlemam belreves that the Department should coutmue
its long-standmg practice of valumg a NME producer $ consumpuon of a
lpartrcular input with the actual market-economy prices paid for the mput 'I‘lus
practice furthers the U.S. Anudumpmg Statute s mandate of usmg the best
available information to value NME producers factors of productlon The
Department’s practice of using the actual market-economy pnoes for such mputs |
has been incorporated into its regulatrons, has been used by the Department in
numerous antrdumpmg proceedmgs, and has been upheld by the U S Courts

The Department’s practrce of usmg actual market~economy pnces in NME_
proceedings increases the accuracy of antldumprng determmatrons and the .
calculated antidumping margins. Thls practlce of usmg actual pnces set by the
international market should not be curtarled in- any way, mstead 1t should be
expanded. In this respect, the Govemment of Vretnam encourages the =
Department to adopt a standard that a smgle market-economy purchasev |
Tepresents a meaningful quanuty so that such a market—economy pnce could be
used in NME antidumping determmatrons Such a pos1tron is Supported by the

Department s precedent in market—economy antldumpmg proceedmgs In

? Please see attached documents



addmon the Government of Vietnam encouragcs the Department to expand its
use of actual market—economy pnces s0 that such pnces can be used in all
proceedmgs and for all NME produccrs - mcludmg those that did not have
marlcet-economy purchases

' We are looking forward to receiving your positive response.

, .Respectfully,
| | ( Slgned)

Tmong Dinh Tuyen
Minister

anstry of Trade

Socnahst Repubhc of Vletnam
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BQ THUONG MAI

CONG HOA XA HOI CHU NGHIA VIET NAM

Ngdy 24 thing 6 ndm 2005

Kinh gi¥i:

Ngai Carlos M. Gutierrez
B{ truémg

B9 Thuwong mai Hoa Ky
Washington D.C. 20230

Déng kinh giri: Ngai. Joseph Spetrini

Trg Iy B§ truéng vé quin 1y nhip khiu

B¢ Thuong mai Hoa Ky

Central Records Unit, Phong 1870
Pennsylvania Avenue and 14th Street, NW
Washington, D.C. 20230

Viv: ¥ kién binh lugn phisc dip Cone bo lién bang ngdy 26 thing §

ndm 2005, theo ds Bj Thuwong mai Hoa Ky dang xem xét thay dbi

phuong phdp sip dung gid thue 13 tai nén kink 12 thi truong dé

xdc dinh gig Iri thong thuing trong cde vu kién chong bdn phd
gid c6 lién quan cde nide cé nén kink té NME.,

Kinh thua Ngai By truedng,

B Thuong mpi Vigt Nam xin gii (6i B$ Thuong mai Hoa Ky (DOC)
nhimg ¥ kién binh lugn v& phuong phép dinh gid céc yéu t§ san xuft trong céc
vy kign chéng ban ph4 gid lién quan dén mréc 6 nén kinh té phi thj treémg
(NME) théng qua gi4 thyc & tai nude c6 nén kinh & thj trudng. Nhitng ¥ kién
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binh luén nay duge ndp ding han theo nhu th6ng béo cia DOC dang trén Cong
bdo Lién bang ngiy 26 théng 5 nim 2005 theo d6 DoC dang cin nhac nhing
thay d6i d6i véi phuong phédp tmh glé da du'o‘c ap dung tir lﬁu 1 Chinh phu Viét
Nam trén trong d& nghi DOC xem xét nhu'ng ¥ klen binh luén nay.

- Nhiing thay ddi ma DocC dang cdn nhdc vé vzéc sk dgmg gui theo nén '
kinh t€ thi trwomg trong cdc vu kign chong bdn phé gid lien quan dén nén |
kinh té NME.

Thco thong béo ctia DOC dang u'én Co‘ng bao Lién bang, DOC dang xem
xét nhimg thay dbi vé phuong phap tfnh gla tri théng thuong trong céc vu kién
chéng bén ph4 lién quan dén nhﬁng nudc c6 nén kmh & NME. Cu the DOCec6
thé stra d6i phuong phép d3 dugc su dung t tn.wc dén - nay 1a 4p dung gid thue
té phai tré cho nguyén liu sén xuét dau vao tai nuée c6 nén kinh te thi trzdong
dé tinh todn gié tri théng t.hubng cho b1 don thuoc nude ¢ nén kmh te NME

DOC chi yéu quan tam den vige heu ho cé nén 4p dung mot chinh séch
doi hoi cdc nha san xuét thude nen kinh t& NME mua mqt Iugng nguyen liéu dﬁu
vio nhét dinh tir cdc nha cung cap thuoc nén kinh té thi trudmg thi méi dugc st
dyng glé cla nén kinh té thi truong dé d;nh gid cho toan bd lu'cmg tiéu thu
nguyén liéu ddu vao ciia nh sin Xuét.

Theo thong 1§ trude day, DOC di sir dung gid thu:c té tai nuoc cé nén kinh
té thi u'uémg ma cfic nha san xuat NME ph{u tra ddi vor1 mot nguyén heu dhu vao
nhét dmh néu viée mua nguyén héu sin xuht diu vﬁo chxem mét phan ddng ke
trong téng lugng mua nguyen liéu ddn vio cua.nha sén xuit. T‘y le; 1uong mua |

ddu vao dang ké s& duge quyét dmh theo timg vy v1ec Théng béo ding trén

Phuang phép tinh gid guyén ligu @u vao theo nén kinh té th] trutmg tmug céc vy kign chéng bﬁn phé gié hén
quan dén cdc nudc ¢6 nén kinh té phj thi trudmg, cong bdo 70. reg 30,418 (B} Thuong mai Hoa Ky ngdy 26
thing 5 ndm 2005) (Y&u cdu binh ludn) )
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Cong bdo Lién bang cia DOC cung cho biét ho dang cin nhic nhimg thay dbi
d6i véi chinh séch nay trong viéc xéc dinh tj & luong mua ddu vao nhu thé nao
thi duge coi 1 ddng ké,

Quan didm cia Chinh phit Vigt Nam’

Chmh phu Viét Nam tin rang DOC nén uep tuc s1’r dung phucmg phép da
dugc ép dung tir 1au d6i véi vide t{nh lu?q‘ng tiéu thu ciia mot nguyén liéu dau
vio cy thé ciia c4c nha sin xudt tir mrdc cé nén kmh te NME théng qua gia thl.rc
té phai 4 tai nuéc c6 nén kinh te th; truong Phuorng phip nay gmp cho viée sit
dung théng tin sn c6 t&t nhét dé dinh g1é céic yéu tb san xudt cia céc nhi san
xudt tir nude ¢6 nén kinh t8 NME theo quy dinh cia Luat chéng bén pha gxa ciia
Hoa K¥. Phuong phép néi trén cung da duoc thé ché héa thanh chc quy dinh cta
DOC, di duge DOC 4p dung trong m&t s6 vy kmn chong bén phd gr& va cung
nhén duoc sy ting hd clia Toa én Hoa Ky.

Phuong phép sir dung gié t]n,rc té tai nén kinh th; trucmg cua DOC trong
" céc vu kién d6i v6i nréc o6 nén lc.nh té NME s€ lam téng do chfnh xéc cla cac
| quyét d;nh chéng bén pha gid vi& V1¢c tinh blén d6 pha gid. Phuong phé.p sur dung
gid thuc té theo thi truomg quéc t béng bét cu céch nao ciing khong nén bj thu
hep ma nguoe lai cin duge mo ong. Vé khla canh nay, Chinh phll Viét Nam

khuyén ngh1 DOC nén dwa ra mét chuén myc nhim x4c dinh mét glao dichmua

nguyén liéu dhu vao tai mt nén kinh té th1 trucmg duy nhét 5€ dai dlen cho mt
khéi luong ddng ké, tir d6 gid nguyén he;u tai nén kinh te thi trrdng co thé dugc
sU dung trong cc quyét dinh chong béan phé gid d6i voi nude co nen kinh t&

NME. Quan diém nay con ¢ co sé tir tidn 18 cta DOC trong cic vy kién lién |
" quan dén nén kinh té thi trudmg. Ngoél ra, Chinh phu Viét Nam cung khuyen

Y kién binh lugn chi tiét xin dugc giri kém theo.



vi€c st dung gid thyc té tai nén kinh & thi truomg ¢é phuong phép niy c6 thé
| duge dp dung trong tht ¢4 cdc vu kién va dbi véi tht c4 cac nha sin xudt thude
NME - ké ca nhl“mg nha sin xuét khéng thuc hién viéc mua nguyén lidu diu vao
tai nén kinh té thj truong.

Ching t6i mong sém nhén dwoe phic d4p tich cue ciia Quy Naai.

Xin gui Ngai 16i chao tran tr

Trwong Pinh ~Tuyén

Bd Truéng

Bd Thwong maij

Cong hoa x3 héi chi nghia Viét nam,



United States Department of Commerce
International Trade Administration — Import Administration

Comments on the Department of Commerce’s Consideration of Changes to Its
Long-Standing Practice in Non-Market Economy Proceedings of Using Actual
Market-Economy Prices to Calculate Normal Values

Government of Vietnam
Ministry of Trade

June 24, 2005



Vietnam Government’s Comments
June 24, 2005
Page 2

Introduction

Under the U.S. Antidumping Statute, the Department determines a NME
respondent’s normal value by valuing the NME producer’s factors of production — that is,
all direct inputs, labor, and financial overhead, selling expenses, and profit. The general
purpose of using such a “factor of production” methodology is to determine the value of
the subject merchandise in the NME as if it had been produced in a market-economy
country. The U.S. Antidumping Statute clearly mandates that the factors of production in
NME cases

shall be based on the best available information regarding
the values of such factors in a market economy country....

Basically, we consider the Department’s May 26 request for comments as an invitation to
provide views on what constitutes the best available information to value a NME
producer’s factors of production — actual prices or surrogate values.

The Government of Vietnam supports the Department’s long-standing practice —
explicitly included in its regulations and upheld by both the U.S. Court of Appeals for the
Federal Circuit and the U.S. Court of International Trade — of using the actual prices that
NME producers pay to market-economy suppliers when these prices are available. Asa
general rule, the Department uses pricing and cost data from a “surrogate country” to
value the factors of production. However, the Department has recognized that such
values are not as precise as actual prices paid for inputs that have been set according to

international market principles. The Court of Appeals has taken this argument even

' 19U.S.C. § 1677b(c) (emphasis added).
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Vietnam Government’s Comments

June 24, 2005

Page 3

further and stated that “using surrogate values when market-based values are available
would, in fact, be contrary to the intent of the law.”?

When data about the market-economy prices that a NME producer has paid are
available, the Department has recognized that such data satisfy the Antidumping Statute’s
mandate of using the best available information to value the factors of production. The
Department has correctly adhered to the Antidumping Statute’s mandate by using such
actual market-economy prices to value all of a NME producer’s consumption of a
particular input sourced from both market-economy and NME suppliers. Again,
recognizing that such prices result in the most accurate antidumping margins, the
Department included this practice in its regulations.

The Department’s concerns underlying its current analysis of whether to use
actual market-economy prices to value all of a respondent’s usage of a particular input
are ill-founded. In its May 26 Federal Register notice, the Department stated its concern
that certain NME producers may purchase only minimally sufficient amounts of an input
from market-economy suppliers so that all of their usage is valued with market-economy
prices that may not reflect what these producers actually pay for the input. In addition,
the Department voiced its concern that market-economy prices for only a small amount
of an input may be used to value all of a NME respondent’s use of the input even if such
a respondent does not typically buy from market-economy suppliers. Such arguments
that focus on the quantity of the inputs purchased from a market-economy supplier do not

properly reflect the principal concern of the U.S. Antidumping Statute that such values

2 Lasko Metal Products, Inc. v. United States, 43 F.3d 1442, 1446 (Dec. 29, 1994) (quoting Fans from
China, 56 Fed. Reg. 55,275).
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Vietnam Government’s Comments
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represent the “best available information™ for normal value calculations. As the
Department has held in prior decisions, the nature of market-economy prices does not
change simply because the purchaser is in a market-economy country or a NME country.
Specifically, the Department has stated that

{t} he fact that it is more accurate to use an actual input value
for merchandise sourced from a third country should not
change simply because the country under investigation is an
NME. Different treatment of an imported input based solely
on whether the input is imported into a market or nonmarket
economy country is illogical.”

The Government of Vietnam addresses the following three issues below in
support of its position that the Department should continue to value NME producers’

factors of production with actual prices paid to market-economy suppliers:

1. The Department’s long-standing practice of using the actual prices paid by
a NME producer to value all of its consumption of a particular input
satisfies the U.S. Antidumping Statute’s mandate to use the best available
information in antidumping calculations. However, failure to use such
market-economy prices, when available, to value all of the NME
producer’s consumption of an input would violate the U.S. Antidumping
Statute’s mandate.

2. In deciding whether the quantity of market-economy purchases should
dictate whether actual market-economy prices are used to value all of a
NME producer’s consumption of a particular input, the Department should
adhere to its practices in market-economy cases.

3. In previous cases in which certain NME respondents had market-economy
purchases and others did not, the Department has used an average of the
available market-economy prices to value all respondents’ consumption of
a particular input. The Department should apply this practice to all NME
antidumping proceedings.

3
Cmt, 1),

Fans from China, 56 Fed. Reg. at 55,271 (accompanying decision and issues memorandum at
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Vietnam Government’s Comments
June 24, 2005
Page 5

These three general issues are discussed in greater detail and are supported with

additional arguments below.

1. The Department'’s long-standing practice of using the actual prices paid by a

NME producer to value all of its consumption of a particular input satisfies the

U.S. Antidumping Statute's mandate to use the best available information in

antidumping calculations. However, failure to use such market-economy prices,

when available, to value all of the NME producer’s consumption of an input
would violate the U.S. Antidumping Statute’s mandate.

The Department’s principal obligation in administering the antidumping laws is to
ensure that its dumping determinations, as well as the calculated margins of dumping, are
made accurately and with the best available information. Calculating normal values for
respondents in NME antidumping proceedings necessarily challenges the Department
because the Department does not normally use the actual expenses incurred by NME
producers in producing the subject merchandise. Because the U.S. antidumping laws
assume that NME respondents’ prices are subject to their NME governments’ control, the
U.S. antidumping laws mandate that the Department rely on a “factors of production”
methodology to construct the NME respondents’ normal values. The specific provisions
of the “factors of production” methodology are provided at Section 773(c) of the Tariff
Act of 1930 and Section 351.408 of the Department’s regulations.’

In calculating NME respondents’ normal values, the Department approximates the

costs that NME producers would have incurred to produce the subject merchandise if

4 Lasko, 43 F.3d at 1443 (Dec. 29, 1994).

s See 19 U.S.C. § 1677b(c); 19 C.F.R. § 351.408.
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Vietnam Government’s Comments
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they were operating in a market economy. After determining the amounts of all inputs
used to produce the subject merchandise, the Department values these inputs with either
values from surrogate countries or the actual prices paid to market-economy suppliers.
The sum of these inputs’ values, in addition to amounts for factory overhead, general
expenses, and profit, is a NME respondent’s normal value. Although the Department
relies on the actual quantity of inputs that NME producers consumed to calculate their
normal values, it often relies on surrogate prices from market-economy countries to value
these inputs. Such surrogate values do not satisfy the Statute’s requirement for the best
available information when actual prices paid to market-economy suppliers are available.
The Antidumping Statute requires the valuation of a NME producer’s production

factors with the best available information from a market-economy country or countries
that the Department considers appropriate.® The Statute’s requirement for the best
available information is reinforced by the Court of International Trade’s emphasis on the
Department’s statutory obligation for accuracy. Specifically, the Court has said that

{w}hile Congress has left it within Commerce’s discretion

to develop methodologies to enforce the antidumping statute,

any given methodology must always seek to effectuate the

statutory purpose -- calculating accurate dumping margins.

Whether Commerce’s use of imported prices to value an

entire factor of production is reasonable is inextricably

linked to whether the methodology promotes accuracy.’

Normally, the Department is forced to rely on the least accurate and least

predictable means of valuing the factors of production — that is, subjectively deciding

6 19 U.S.C. § 1677b(c)(1).

’ Shakeproof Assembly Components Division of llinois Tool Works, Inc. v. United States,

59 F.Supp. 2d 1354 (July 29, 1999).
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