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INTRODUCTION

This submission is respectfully made on behalf of the China Chamber of
Commerce of Minerals, Metals and Chemicals (CCCMC) in response to the
Department’s May 25, 2007 request for comments on:

“whether it should consider granting market-economy treatment to
individual respondents in antidumping proceedings involving China,
the conditions under which individual firms should be granted market-
economy treatment, and how such treatment might affect our
antidumping calculation for such qualifying respondents.”

More specifically, the Department has also asked:

“whether and how a market-oriented enterprise or limited market—
oriented enterprise should be identified and to what extent the
Department should rely on a market-oriented enterprise’s prices and
costs, particularly for those inputs that are inextricably linked to the
broader operating economic environment, i.e., labor, land and capital,
factors of production that were discussed at length in the Department’s
recent assessment of China’s status as an NME in the antidumping
duty investigation of certain lined paper from China.”

Finally, the Department asks:

“to what extent, if any, a finding of a market-oriented enterprise might

be limited and how a respondent’s prices and costs within China could

be utilized together with certain surrogate prices and costs in our

antidumping duty calculations.”

CCCMC is a membership organization whose members include producers of
two products recently targeted by the U.S. for countervailing duty investigations:
standard pipe and off-road tires. As discussed in greater detail below, CCCMC’s

position is that the questions being asked here, while on the right track, do not go

far enough. As the Department’s own recent analysis in the countervailing duty

72 Fed. Reg. 29302 (May 25, 2007).
2 1d. at 29303.
3 Id.
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(“CVD”) case against coated free sheet (“CFS”) paper demonstrates, China is as
much a market economy as multiple countries that the United States currently
treats as market economies. The Department now clearly accepts the notion that
China is no longer a centrally planned economy. Rather, China is like so many
other nations around the world whose economies are dominated by the market but
remain influenced, in some measure, by the state. This finding should not merely
permit the United States to pile on other forms of trade remedy measures, like the
CVD laws. Rather, it should carry with it the obvious conclusion that China’s
economy is market oriented, and therefore deserves to be treated equally with other
U.S. trading partners in the application of U.S. antidumping (“AD”) laws.

In the event the Department continues to deny the repeated requests by the
Government of China to be treated as a market economy, CCCMC insists that
mandatory respondents subject to U.S. AD proceedings should at least be granted
the presumption that they are market oriented, pending submission of an allegation
by the petitioners, supported by sufficient evidence, demonstrating that this is not
the case. Such evidence would not, by definition, include claims of subsidization, as
such evidence would be addressed by the CVD laws to which the Department has
now decided to subject China. Rather, the petitioners would be required to identify
evidence that the exporter being examined is influenced by the state such that
certain elements of the AD calculation — that is, prices or costs — are distorted in
ways that the CVD laws are unable to address and in ways that differ from how

such distortions would be treated if the targeted country was deemed a market
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economy by the Department. Absent such evidence, the exporters would be treated
in exactly the same way a respondent would be treated in a market economy case.
In the event a petitioner submits evidence that overcomes the presumption, it
would not result in non-market economy (“NME”) treatment with regard to the
entire normal value calculation for an exporter, but only to those aspects of the
calculation for which petitioners have met their burden. In other words,
overcoming the presumption would more likely than not result in limited market
oriented enterprise treatment; rarely would full NME treatment be appropriate.
Indeed, it would be difficult to imagine petitioners being able to identify evidence to
suggest that any company in China should continue to be treated as Chinese
exporters have been treated under NME rules — that is, with the construction of
normal value using surrogates to value factors of production for all cost elements.
Once the specific elements of the normal value calculation that are distorted
have been identified, the Department must then consider what correction is needed
to fix the distortion. It must not automatically resort to the traditional surrogate
valuation methodology used in NME cases. After all, such distortions are addressed
in market economy AD cases all the time, through application of the arm’s length
test, the major input rule, particular market situation, and other methodologies.
There is no reason why China should be treated differently, particularly now when
it is also subject to CVD laws, the application of which risks double counting of
remedies if the surrogate values used in the AD calculation are borrowed from other

countries on the grounds that the values in those countries are not subsidized
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values (as required by the statute). Chinese exporters must be given the same
chance that market economy exporters are given to replace their distorted values
with other market-based values. Only if these alternative values were unavailable
would the Department resort to the use of market economy surrogate values as
have been traditionally used — and even then only on a factor-by-factor basis.

CCCMC sees no reason why this approach would not generally apply to all
factors of production, including labor, land, and capital. Again, only if the
petitioners identify evidence to suggest that these or other factors are distorted by
measures unreachable by the CVD laws should they even be scrutinized differently
than they would be if China were granted full market economy treatment.

We address below each element of our position outlined above, and urge the
Department to adopt procedures making this approach a reality.
L THE FACTUAL FINDINGS MADE IN THE CFS PAPER CVD CASE

REQUIRE THE COMMERCE DEPARTMENT TO RE-EVALUATE
WHETHER TO TREAT CHINA AS A NON-MARKET ECONOMY

We detail below several of the recent factual findings that the Commerce
Department itself has made concerning the Chinese economy of today. These
findings can be summarized by three factual statements that the Commerce

Department cited in support of its decision to apply the CVD law to China:

“China economy {of today} presents a significantly different picture than
the traditional communist economic system of the early 1980’s, i.e. the so-
called “Soviet style economies”

“{P}rivate industry now dominates many sectors of the Chinese economy,
and entrepreneurship is flourishing. . . .The role of central planners is
vastly smaller.”s

4 Georgetown Steel Memorandum at p. 4.
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“The PRC Government has eliminated price controls on most products;
market forces now determine prices of more than 90 percent of products
traded in China.”6

CCCMC submits that such factual findings raise serious questions about the
legality and propriety of the Commerce Department’s continued designation of
China as an NME. Very simply, given that the Commerce Department itself has
admitted that (1) the Chinese economy of today is vastly different from the “Soviet-
style” non-market economy that existed when the NME AD methodology was
designed, and (2) there is a sufficient market economy “to determine whether the
PRC Government has bestowed a {countervailable} benefit upon a Chinese
producer,” it makes no logical or economic sense for the Commerce Department to
continue to designate China as an NME. CCCMC therefore believes that the
Department has sufficient evidence to terminate its designation of China as
a non-market economy.”

II. IF CHINA REMAINS AN NME, THE DEPARTMENT’S RECENT

FACTUAL FINDINGS AND APPLICATION OF CVD LAW TO CHINA

AT LEAST REQUIRE A REVERSAL OF THE PRESUMPTION THAT

EXPORTERS IN CHINA ARE CONTROLLED BY THE STATE, AND

IMPOSITION ON PETITIONERS THE BURDEN OF ALLEGING AND
PROVING OTHERWISE.

Even if the Department continues to treat China as an NME, CCCMC
submits that the Department’s factual findings underlying the Department’s
decision to apply the CVD law to China require Commerce, at least, to reverse the

current presumption that Chinese exporters are controlled by the state. The

5 Id. at p. 10.
6 Id. atp. 5.
7 China’s most recent complete submission requesting reconsideration of its status was

submitted on December 30, 2005 in the AD investigation of Certain Lined Paper Products.
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presumption should be that Chinese exporters are controlled by the market, unless
proven otherwise. We explain our position below.

A. The Recent Factual Findings Regarding the Chinese Economy
Require Reversal of the Presumption

CCCMC submits that the Department’s current presumption is completely at
odds with more recent factual findings that the Commerce Department itself has
made about China’s “present-day” (2006-2007) economy. These more recent factual
findings include the following:

“The PRC Government has undertaken significant reforms to promote
the introduction of market forces into the economy.”

“The Department notes that China permits all forms for foreign
investment, e.g. joint ventures and wholly-owned enterprises, in most
sectors of the economy. Foreign investors are free to repatriate profit
and investments are protected from nationalization and expropriation.™

“{P}rivate industry now dominates many sectors of the Chinese economy,
and entrepreneurship is flourishing. . . .The role of central planners is
vastly smaller.”10

“The PRC Government has eliminated price controls on most products;
market forces now determine prices of more than 90 percent of
products traded in China.”!!

“Many business entities in present-day China are generally free to direct
most aspects of their operations, and to respond to (albeit limited)
market forces.”12

“China’s currency . . . is freely convertible on the current account today. .
. Domestic and foreign companies and individuals are free to acquire,

8 See Commerce Department Decision Memorandum, dated August 30, 2006, re: China’s
Status as a Non-market Economy prepared for its antidumping investigation of Certain Lined Paper
Products from the People’s Republic of China at p. 3 “NME Status Memo”).

9 Id.

10 Georgetown Steel Memorandum at p. 10.
11 Id. at p. 5.

12 Id. at p. 10.
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hold and sell foreign exchange and foreign companies are free to
repatriate capital and remit profits.” 13

“Starting in the 1990’s the PRC Government began to allow the
development of a private industrial sector, which today dominates most

of the industries in the PRC Government has not explicitly preserved a
leading role for SOE’s.” 14

“The PRC Government has dismantled its monopoly over foreign
trade and finally extended trading rights to all FIE’s in accordance with
its WTO accession obligations.” 15

“Private enterprises in China today have significant discretion
over these business decisions {e.g. wages and input prices,
investment, production, quotas, sales prices}.”16

These recent Commerce Department factual findings demonstrate unequivocally
that the factual assumption underlying the Department’s presumption that
markets do not exist in China because of Chinese government control is simply no
longer true. China is no longer a nation in which “bubbles of capitalism” exist;”
rather, only bubbles of state control now exist in the Chinese economy. And, more
importantly, any distortions within the Chinese economy created by these “bubbles
of state control” are now deemed identifiable and measurable.

B. The Application of CVD Law To China Requires Reversal of the
Presumption

The application of CVD law to China completely undermines the basis for the
presumption to apply the NME methodology to all Chinese respondents. Any

meaningful consideration of NME versus market-economy treatment must be

13 Id. at p. 6.

14 Id. at p. 6-7.

15 Id. atp. 7.

16 Id. atp. 7.

17 Final Determination of Sales at Less Than Fair Value: Chrome-Plated Lug Nuts From the

People's Republic of China, 56 Fed. Reg. 46153 (September 10, 1991)
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informed by the fact that U.S. domestic industries now possess the ability to seek
relief through CVD cases for state-created distortions.

The original rationale underlying the Department’s decision in the 1980s that
CVD law was inapplicable to NMEs centered around two tenets fundamental to the
definition of what a subsidy is under the WTO Agreement on Subsidies and
Countervailing Measures: subsidies must be specific and provide a financial
benefit.1s The Department believed that it was impossible in NMEs to determine
that a subsidy was specific: the “Soviet-style economies {prevalent in NMEs} at that
time made it impossible to apply these criteria because they were so integrated as to
constitute, in essence, one large entity.”® The Department also observed in the
1980s an even more fundamental characteristic of subsidization as it applied to the
market:

“We believe a subsidy (or bounty or grant) is definitely any action that distorts or
subverts the market process and results in a misallocation of resources. . . . In NMEs
resources are not allocated by a market. With varying degrees of control, allocation is
achieved by central planning. Without a market, it is obviously meaningless to look
for misallocation of resources caused by subsidies. There is no market process to
distort or subvert.... It is this fundamental distinction—that in an NME system the
government does not interfere in the market process but supplants it—that has led
us to conclude that subsidies have no meaning outside the context of a market
economy.”20

The existence of a subsidy is unquestionably linked to the existence of the market it
distorts — subsidies cannot affect distorting behavior from firms if there is no

market to distort. The determination that allows the CVD law’s application to

18 WTO Agreement on Subsidies and Countervailing Measures, Articles 1 and 2.
19 Georgetown Steel Memorandum at page 10.
20 Carbon Steel Wire Rod From Czechoslovakia: Final Negative Countervailing Duty

Determination, 49 Fed. Reg. 19370 (May 7, 1984) (“Carbon Steel Wire Rod From Czechoslovakia
CVD?”) and Carbon Steel Wire Rod From Poland: Final Negative Countervailing Duty Determination,
49 Fed. Reg. 19374 (May 7, 1984).
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