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Ref: /BTM

The Ministry of Trade of the Socialist Republic of Vietnam presents its

- compliments to the U.S. Department of Commerce, and takes this opportunity to

respond to the request for comments on: Antidumping Methodologies in

Proceedings Involving Non-Market Economy Countries: Surrogate Country

Selection and Separate Rates, as published in the Federal Registcr on March 21,
2007.

SURROGATE COUNTRY SELECTION

In antidumping proceedings involving non-market economy (NME)
countries, the US Department of Commerce (DOC) calculates normal value by
valuing the NME producer's factors of production, to the extent possible, using
prices from a market economy that is at a comparable level of economic

development and that is also a significant producer of comparable merchandise.

In individual cases, in surrogate country selection process, DOC uses as a
litmus whether the surrogate country selected "offers adequate data upon which to
base the review". It is unreasonable when data collected from the selected surrogate
country, even being considered as adequate, is not the most appropriate, that is not
as close as values of factors of production in the NME country. Therefore, to ensure
that surrogate values collected are the most absolute best data when values obtained
from the primary surrogate country are aberrational, the values obtained from
outside the primary surrogate country should be considered and used seriously.
While 19 C.F.R. 351.408(c)(2) suggests that the DOC should try to obtain surrogate
values from the primary surrogate country, the Ministry of Trade of Vietnam (MOT)

does not urge the DOC, in order to simply ensure that the surrogate data is from the



primary surrogate country, then ignore more appropriate data obtained from other

surrogate countries.

Currently, in selecting the primary surrogate country, the DOC bases on
following elements: per capita GNI, comparable merchandise, significant producer
and surrogate country "offer adequate data upon which to base review”. The MOT
urges the DOC should consider all of the four elements in combination and should
not consider each one successively and separately. In addition, the DOC should
consider geographic proximity of a potential surrogate country to the NME country
in specific actual cases. Geographic proximity is a necessary element to ensure that
factors of production in a potential surrogate country would be comparable to that of
the NME country.

With respect to difference in per capita GNI, the MOT believes that it is not
possible to determine whether a fixed difference in per capita GNI of a potential
surrogate country and the NME country be "too large" for the two to be considered
"economically comparable." It is, therefore, more reasonable to use a country that
has per capita GNI as close to that of the NME country as possible, provided that all
elements of comparable merchandise, significant producer, surrogate country offer

adequate data and geographic proximity are ensured.

The MOT does not believe, outside the context of an actual case, that the
DOC could create a set standard for determining which countries are likely to offer
the necessary data for conducting an antidumping proceeding. It is reasonable that
the DOC should place all GNI-comparable countries on the list (including three to
five countries immediately below the NME's GNI on the list, as well as three to five
countries immediately above that of the NME), and then let the parties comment on
whether any of them should be dismissed for not providing appropriate information.
By making an initial decision to strike certain countries from the list before parties
make comments (even though interested parties are allowed to comment on
countries not placed on the list), the DOC creates a presumption against using that
country. After comprehensively and fairly considering comments submitted by
interested parties, DOC should select a surrogate country that can offer the most

adequate and appropriate data.



In order to consider quality of data, those criteria include, but are not limited

to:

o Availability, reliability, and accuracy of import statistics;

o The extent to which the industry in the surrogate country
commercially competes with the industry in the country being
investigated/reviewed;

o Availability, reliability, and accuracy of financial reports from the
comparable industry;

J The age of the industry in the surrogate country (e.g., is the industry in
the surrogate country relatively new, while the industry in the NME
country relatively established?);

. Ete:

SEPARATE RATES IN NME ANTIDUMPING PROCEEDINGS

Currently, in NME antidumping proceedings, the Department presumes that
all companies within the country are subject to governmental control and should be
assigned a single antidumping duty rate unless an exporter demonstrates the absence
of both de jure and de facto governmental control over its export activities.
Specifically, to qualify for a separate rate, it is the Department's practice that a
company must have exported subject merchandise to the United States during the
period of investigation or review, and it must provide information responsive to the

following considerations:

o Absence of de jure control: The Department considers the following
de jure criteria in determining whether an individual company may be
granted a separate rate: (1) an absence of restrictive stipulations
associated with an individual exporter's business and export licenses;
(2) any legislative enactments decentralizing control of companies;
and (3) any other formal measures by the government decentralizing
control of companies.

. Absence of de facto control: Typically, the Department considers four
factors in evaluating whether each respondent is subject to de facto

governmental control over its export activities: (1) whether the export



prices are set by, or subject to the approval of, a governmental
authority; (2) whether the respondent has authority to negotiate and
sign contracts and other agreements; (3) whether the respondent has
autonomy from the central, provincial, or local governments in
making decisions regarding the selection of its management; and (4)
whether the respondent retains the proceeds of its export sales and
makes independent decisions regarding disposition of profits or

financing of losses.

With respect to de jure government control, if in previous actual cases, the
DOC recognizes that there is no de jure government control over export activities by
producers/exporters of a NME country, it is the recommendation of the Ministry of
Trade of Vietnam that the DOC discontinue automatically examining
exporter/producers of the country for de jure government control. As the U.S.
investigations and administrative reviews on certain Vietnamese fish fillets and
certain Vietnamese warm-water shrimp have revealed, there is no de jure Vietnam
government control. Therefore, in the case of Vietnam, the DOC should presume
that all Vietnamese exporters are free from de jure government control unless the
Petitioners can place information on the record of a specific investigation or review

that reasonably indicates that this is not true for a particular Vietnamese company.

Similarly, with respect to de facto government control, the MOT recommends
that the DOC presume that all Vietnamese exporters are de facto free from
government control, unless the Petitioners can place information on the record of a
specific investigation or review that reasonably indicates that this is not true for a
particular Vietnamese company. If the DOC is unwilling to make this assumption
with respect to de facto free from government control, then the DOC should adopt a
more simplified certification process. For instance, instead of the exporter having to
provide the DOC with the narrative answers and documents requested in the
Separate Rates Application, the DOC would streamline the process by simply
issuing a Separate Rates Certification questionnaire. In the event the DOC had
further questions with respect to a particular exporter, the DOC could then issue a
supplemental questionnaire. The MOT believes that these suggestions basically
switch the burden of proof with respect to separate rates in cases involving Vietnam

and there will not be any negative impact on the enforcement goal of the test.



The Ministry of Trade of Vietnam avails itself of this opportunity to renew to
the Department of Commerce of the United States of America the assurances of its

highest considerations.

To: The Department of Commerce of the United Stat

Cc:  The Embassy of the United States of America in Viet Nam
The Embassy of the S.R. Viet Nam in the United States of American



BO THUGNG MAI
CONG HOA XA HOI CHU NGHIA VIET NAM

So: /BTM

B6 Thuong mai nudc Cong hoa xa hdi chu nghia Viét Nam gui 101 chao
tran trong dén Bo Thuong mai Hoa Ky va xin chuyén dén Bo Thuong mai Hoa
Ky mot s6 binh luan nhu sau vé hai vin dé B6 Thuong mai Hoa Ky dua ra ldy y
kién d6i vé6i cac vu kién chong ban pha gia lién quan dén cac nudce ¢ nén kinh
té phi thi trudong ding trén Cong bao Lién bang ngay 21/3/2007.

LUA CHON NUOC THAY THE

Trong cac vu kién chéng ban phé gia lién quan dén cac nudc cé nén kinh
té phi thi truong (NME), DOC tinh toan gid trj thong thuong bang viée sir dung
gia ctia mot nén kinh té thi truong & cling trinh d6 phat trién kinh té néu nhu
nén kinh té thi truong d6 cling la mot nudce san xuat dang ké san phdm c6 thé so
sanh duoc voi san phém bi kién cia nuéc NME.

Trong cac vu kién, khi Iya chon nudce thay thé DOC thuong su dung luan
diém nudc duoc lua chon lam nudc thay thé phai 13 nudc c6 thé “cung cip day
du dir liéu lam co s6 cho viée didu tra hodc ra soat”. Didu nay khong hoan toan
hop ly khi cac dir liéu duoc thu thap tir nude do, mic du duoc coi la de}iy du,
nhung khong phai la dit lidu tt nhét, tire khong sat véi gi tri cua cac yéu td san
xuét tai nudc NME. Do dé, dé lwa chon dugc cac gia tri thay thé thich hop nhét
khi gid tri thu thap dugc tir nude thay thé chi yéu khong chinh xéc thi cac gia
tri thay thé tir cac nudc khac can phai dugce thu thip va st dung mét cach
nghiém tic. Miac du Quy dinh lién bang s6 19, phan 351.408(c)(2) quy dinh
rang DOC cb géng thu thap cac gia tri thay thé tir nude thay thé chu yéu, nhung



B¢ Thuong mai Viét Nam cho rang khoéng nén vi muc tiéu ndy ma bo qua céc
dit liéu tét hon thu thap duge tir cac nudce thay thé khac.

Tir truée dén nay, khi xac dinh nuée thay thé chu yéu DOC thuong can ct
vao cac yéu t6: GNI binh quan, san pham c6 thé so sanh duoc; nudc thay thé 1a
nude san xuét dang ké; nudc thay thé c6 thé cung cip duoc dit lidu day du lam
co sO cho qua trinh diéu tra hodc ra soat. Bd Thuong mai Viét Nam cho rﬁng
bdn yéu td noi trén can duogc duge xem xét médt cach déng thoi, khong nén tach
riéng xem xét timg yéu td mot. Ngoai ra, nén xem xét thém mot yéu t6 khac, dé
la su gén gflii vé dia ly cua nudc thay thé v6i nudc NME trong vu viéc cu thé.
Su gén giii vé dia ly 1a mot yéu td quan trong dam bao muc dd c6 thé so sanh

dugc vé mat gid tri cua cac yéu to san xuat.

V& chénh léch trong tong thu nhap qudc dan (GNI) binh quéan dau nguoi,
Bo Thuong mai Viét Nam cho rang khong thé dit ra mot ngudng cu thé dé xac
dinh mot nudce co thé duoc coi 1a ¢é thé so sanh duoc vé mat kinh té. Do do, sé
hop 1y hon néu str dung nudce ¢6 GNI gan nhéat véi nuée NME véi didu kién cac
tiéu chi vé san pham c6 thé so sanh duoc, nude san xuét dang ké, kha ning
cung cép dit lidu va su gan giii vé dia Iy duoc dam bao.

Bd Thuong mai Viét Nam cho ré‘mg khé c¢6 thé dua ra mot tiéu chuén
chung dé xéac dinh dugc nude nao cé thé cung cip va nude nao khong thé cung
cap dit liéu can thiét cho viéc tién hanh mét vu kién chéng ban phé gia cu thé.
C6 thé 1ap mot danh sach gdm cac nude c6 GNI gan nhat v6i GNI cta nudc
NME (c6 thé lay 3-5 nudc c6 GNI ngay trén va ngay dudi GNI ctia nuéc NME)
dé dua ra lay y kién binh luin cua cac bén lién quan. Néu quyét dinh loai bo
mdt nudc ndo dé ra khoi danh sach trude khi dua ra ldy ¥ kién binh luan cta cac
bén lién quan thi DOC da ty minh mau thuin véi chinh minh (DOC d3 d& nghi
cac nude cho y kién). Trén co s can nhic mot cach day du va cong bang céc y
kién binh luin cua cac bén lién quan, DOC quyét dinh Iua chon nudc duogce cho
1a 6 thé cung cép dir liéu day da va chinh xé4c nhét.



Pé danh gia chét lugng dir lidu, c6 thé xem xét nhitng, nhung khéng chi
gidi han &, yéu t6 sau day:

e Tinh sin c6, do tin cdy va tinh chinh x4c ctia s liéu thong ké nhap
khau;

e Cac khia canh trong dé nganh cong nghiép ctia nude thay thé canh
tranh vé mat thuong mai véi nganh cong nghiép trong nudc bj diéu tra;

e Tinh sdn co, do tin cdy va tinh chinh x4c ctia céc bao cdo tai chinh
cua nganh cong nghiép co thé so sanh duoc;

e Thoi gian hinh thanh nganh cong nghiép tai nudc thay thé (vi du,
nganh cong nghiép cia nudc thay thé 1a tuong d6i méi, trong khi do
nganh cong nghiép cua nuéc NME thi da hinh thanh nhiéu nam roi);

oV.V...

THUE SUAT RIENG TRONG CAC VU KIEN CHONG BAN PHA
GIA LIEN QUAN PEN NME

Hién nay, trong cac vu kién chéng ban phé gia lién quan dén céc nudc
NME, DOC cho ring tat ca cac nha san xuat/xuat khau trong nudc d6 déu chiu
su kiém soat cua chinh phu va phai chiu thué suat toan qudc trir khi ho chimg
minh dugc rang khong co sy kiém soat ciia chinh phui ca vé mat luat phap va
trén thuc té ddi voi hoat dong xuat khau. Dé dugc hudng thué suét riéng, DOC
quy dinh rang coéng ty d6 phai xut khau san pham bi diéu tra sang Hoa Ky
trong qué trinh diéu tra hodc qua trinh ra soét va cong ty d6 phai cung cap thong
tin lién quan dén céac diém sau:

e Khéng c6 su kiém soét cua chinh pht vé mdt Iudt phdp: DOC xem xét
cac tidu chi vé mat luat phap sau day dé quyét dinh xem mdt céng ty don
1é c6 duoc hudng thué sudt riéng hay khong: (1) khong cé cac quy dinh
mang tinh han ché lién quan dén hoat dong kinh doanh cia nha xuat khau
don 16 va gidy phép xuét khau; (2) cac quy dinh phép luat lién quan dén
quyén tu chi cua cong ty; va (3) cac bién phap cua chinh phii nham trao
quyén tu chu cho cong ty.



e Khong c6 su kiém soat ctia chinh phu trén thuc té: Thong thudng, DOC
xem xét bon yéu t6 dé danh gia liéu mot cong ty co chiu su kiém soat trén
thuc té cia chinh phu déi véi hoat dong xuét khau cua minh hay khéng:
(1) co quan nha nudc c6 quyét dinh, hodc phé chuén gia xuit khiu cua
doanh nghiép khong; (2) cong ty c6 toan quyén dam phan va ky két hop
dong va cac thoa thuan khéc khong; (3) co quan nha nudc cdp dia
phuong, cip tinh va cap trung wong c6 can thiép vao viéc lua chon ban
lanh dao cua cong ty khong; va (4) cong ty cé dugc giir lai doanh thu cua
hoat dong xuét khau va toan quyén quyét dinh vé viéc phan b6 loi nhun
va bu dép thua 15 hay khong.

Lién quan dén van dé nay, B6 Thuong mai Viét Nam cho ring ddi véi
nhitng nudc bi coi la nén kinh té phi thi truong, néu trong cac vu kién chéng
ban pha truéc do, DOC da thira nhan cac doanh nghiép nudc do khong chiu su
kiém so4t cua chinh phu vé mat luét phap d6i voi hoat dong xudt khdu cua
minh, thi DOC hoan toan khong can thiét phai xac minh diéu nay nita. Céc
cudc diéu tra va ra soat hanh chinh déi véi c4 tra —basa va tém di cho thdy &
Viét Nam 3 diéu kién néu trén déu duoc dap ing. Vi vay, trong truong hop cua
Viét Nam, DOC nén cong nhan tit ca cac nha xuét khau cua Viét Nam déu
khéong chiu su kiém so4t ctia chinh pht vé mdt ludt phdp nira tru khi Nguyén
don dua ra dugc thong tin trong qué trinh diéu tra hodc ra soét cho thiy mot
cach hop 1y rang diéu do khong dang véi mot cong ty Viét Nam cu thé.

Ciing nhu vy, lién quan dén su kiém soat ctia chinh pht trén thuc té, BO
Thuong mai Viét Nam cho rang DOC nén cong rang tit ca cac nha xuét khau
ciia Viét Nam déu khong chiu su kiém soat cua chinh phu trén thue té trir khi
Nguyén don dua ra duogc thong tin trong qua trinh diéu tra hodc ra soat hanh
chinh cho thdy mét cach hop ly rang diéu do 1a khong diang véi mot cong ty
Viét Nam cu thé.

Néu DOC chua sén sang cong nhén diéu d6 thi DOC nén ép dung mdt quy
trinh don gian hon. Vi du, thay vi cc nha xuat khau phai cung cap cho DOC tai
liéu va thong tin mang tinh tuong thuat theo yéu cau ctia Cudc kiém tra hudng



murc thué suét riéng, thi DOC nén ban hanh mét bang cau hoi don gian cho cac
nha xuat khau cé yéu cau chimg minh dé duoc huéng thué suét riéng. Trong
truong hop c6 nhiing chi tiét can phai lam r6 thém ddi véi mot nha san xuét
riéng 1é nao do, DOC s& giri thém mot bang cau hoi bd sung. Cach lam nay sé
lam gidm génh ning chimg minh trong quy trinh cho hudng thué suit riéng
trong cac vu viéc lién quan dén Viét Nam, tao su can béng hop ly gitra tinh hiéu
qua va khéi lwong cong viée thuc thi luat phép cua DOC va hoan toan khong
anh hudng tiéu cuc dén viéc dat duoc muc tiéu cua cude kiém tra thué suit
riéng.

Nhan dip nay, B6 Thuong mai Viét Nam xin guri t6i B0 Thuong mai Hoa
Ky 10i chao tran trong nhét.

Kinh giri: B0 Thwong mai Hoa Ky

Pong kinh giri:  Pai sit quan Hoa Ky tai Viét Nam
Dai sir quan Viét Nam tai Hoa Ky



