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I. SUMMARY

Consistent with section 129 of the URAA, which governs the actions of the Department
following adverse WTO dispute settlement reports, the Department is revising the determinations
in the four AD and four CVD proceedings examined in WTO DS 379. We are revising the
analysis underlying these determinations in accordance with findings in the relevant reports
adopted by the WTO DSB.

More specifically, as part of this proceeding, as discussed in greater detail below, the Department
has revised the CVD rates as well as its approach to certain analytical issues in the CWP,
LWRPT, OTR Tires, and Sacks investigations. Additionally, the Department, as part of these
proceedings, has made adjustments to the AD cash deposit rates determined in the less-than-fair
value investigations of CWP, LWRPT, OTR Tires, and Sacks from the PRC in the manner
described in the respective Preliminary Determination AD Cash Deposit Adjustment
Memoranda.'

If the U.S. Trade Representative, after consulting with the Department and Congress, directs the
Department to implement these determinations, in whole or in part, the revised AD cash deposit
rates will apply to unliquidated entries of the subject merchandise that are entered, or withdrawn

' See CWP Preliminary Determination AD Cash Deposit Adjustment Memorandum; LWRPT Preliminary
Determination AD Cash Deposit Adjustment Memorandum; OTR Tires Preliminary Determination AD Cash
Deposit Adjustment Memorandum; and Sacks Preliminary Determination ADD Cash Deposit Adjustment
Memorandum.
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from warehouse, for consumption on or after the date on which the U.S. Trade Representative so
directs.

Included at the end of this memorandum is an Attachment containing 1) a complete list of

abbreviations and acronyms used in this memorandum and 2) a list of the Federal Register
Notices, litigation, and other documents cited in the discussion of the issue.

Il. ISSUES ADDRESSED PURSUANT TO WTO DS 379

Given the number and complexity of the issues involved, the Department addressed the DSB's
findings through separate preliminary determination memoranda with respect to each of the
issues addressed in WTO DS 379. We have analyzed the factual information submitted to the
records of these proceedings and the affirmative and rebuttal comments submitted by interested
parties on the preliminary determinations in each of the section 129 proceedings. Because the
loan benchmark and trading company issues were raised only in the context of the OTR Tires
proceedings, those issues are addressed only in the final determination for the OTR Tires
proceedings. Similarly, because the land specificity issue was raised only in the context of the
Sacks CVD proceeding, we address that issue only in the final determination for the Sacks
section 129 proceedings. Additionally, because the facts available issue pertains only to the
CWP and LWRPT proceedings, that issue is addressed only in the final determinations for those
section 129 proceedings. However, because the public bodies and double remedies issues are
present in the proceedings covering CWP, LWRPT, OTR Tires, and Sacks, we have included in
the final determinations for all eight of the proceedings the summary and Department’s positions
regarding all comments filed on those issues across the eight investigations.

For purposes of the final determinations, we are addressing all issues related to the concurrent
AD and CVD investigations covering OTR Tires in a single memorandum. For ease of
reference, we provide separate Background and Discussion of the Issues sections for each issue
addressed in WTO DS 379.

As a result of our analysis, we have not made any changes to the respective preliminary
determinations. Consequently, the Department is adopting the findings and analyses in the
preliminary determinations for its final determinations in these proceedings. With regard to the
issue of public bodies in particular, this means the Department is adopting the findings and
categorization of the input producers at issue as found in the proprietary attachments to the
preliminary determination. The Department is also adopting as final the May 18, 2012, Public
Bodies Memorandum.

LOAN BENCHMARKS

Background: The Department issued the preliminary determination regarding loan
benchmarks and loan recalculations on April 6, 2012.% Thereafter, we provided interested parties
with an opportunity to submit affirmative and rebuttal comments. We received no comments on

% See OTR Tires Loans and Trading Companies Preliminary Determination.



this issue. Therefore, as discussed in detail in the OTR Tires Loans and Trading Companies
Preliminary Determination, in light of the Panel’s findings and recommendations, we revised our
U.S. dollar loan benchmark calculations by using daily LIBOR and BB corporate bond rates
instead of the yearly averages used in the original determination. Because daily LIBOR and BB
corporate bond rates are quoted for specific terms (e.g., one month, two months, one year), the
Department selected rates with the terms most similar to GTC’s loans. For example, for a
hypothetical six-month loan with an origination date of February 1, 2006, we would use the rates
for a six-month LIBOR loan and a six-month BB corporate bond as quoted on February 1, 2006.
The revisions to the calculations resulted in an insignificant change to the rate for this program
that was determined in the original investigation. The rate for this program for GTC (the only
respondent that had U.S. dollar loans) remains 1.87 percent. As we received no comments on
our preliminary determination regarding this issue or any comments regarding our calculations,
and as we have no other reason to reconsider our determination or calculations, we have made no
changes to our preliminary analysis or calculations for this program.

TRADING COMPANIES

Background: The Department issued the preliminary determination regarding the
trading companies on April 6, 2012.3 Thereafter, we provided interested parties with an
opportunity to submit affirmative and rebuttal comments. The GOC submitted comments on the
record of the OTR Tires CVD proceeding on April 13, 2012. The USW submitted rebuttal
comments on the record of the OTR Tires CVD proceeding on April 18, 2012.

Discussion of the Issues

Comment 1: Whether The Department Failed To Investigate The Precise Role Of Trading
Companies In Supplying Rubber To The OTR Tire Respondents

e The GOC claims that the Department improperly shifted the burden for investigating this
issue by establishing a rebuttable presumption that trading companies were “simple,
logistical intermediaries,” a presumption the GOC could rebut only by providing clear
information indicating otherwise. In the GOC’s view, shifting the burden to the GOC
contradicts the Panel’s directive to the Department “to investigate the precise role played by
the trading companies.”

e Moreover, the GOC finds the Department’s conclusion regarding the nature of the trading
companies at issue to be based on “unsubstantiated assumptions and errors of fact.” The
GOC catalogs the Department’s errors as follows.

e The Department assumes that trading companies that sell on an ex-works basis do not take
physical possession of the goods they sell; the Department should have undertaken a “deeper
analysis.”

e The Department ignores the possibility that even though the trading companies might not
have taken physical possession of the rubber they sold, they might still have purchased in
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bulk, another scenario the Panel noted might cause distortions in the Department’s benefit
calculations.

e The Department assumes that the ability of the trading companies to identify the producer of
each shipment of rubber sold to the respondents indicates that they were not warehousing
their rubber.

e Tthe Department erroneously suggests that the Panel “pre-endorsed” both the finding
regarding ex-works shipments and the finding regarding the ability of the trading companies
to identify the producer of each shipment. The GOC contends that the Panel was merely
offering examples of the types of facts the Department should investigate.

e The Department erroneously assumes that because two suppliers had low levels of registered
capital, they were unlikely to have warehousing facilities and operations.

e The Department erroneously assumes that references to distributors as “agents” in a
verification report indicate that those distributors were simply intermediaries; the verification
report language is the Department’s own and is not a direct quote from any respondent
official.

e The Department erroneously draws conclusions regarding all rubber transactions based on
facts from only a minority of shipments.

e The USW asserts that, the Department properly relied on record evidence in the original
investigation to determine that trading companies acted as simple logistical intermediaries in
supplying rubber to the respondents.

e The USW disputes the GOC’s contention that it was given an undue burden to rebut an
alleged presumption. The Department reached a conclusion supported by the facts on the
record of the investigation and provided the GOC with an opportunity to present facts
indicating otherwise.

e The USW argues the GOC provides no justification for its speculation that tire producers
who seek rubber from known and qualified producers would purchase that rubber from
trading companies that maintain inventories or purchase in bulk rather than from trading
companies that act as simple logistical intermediaries.

Department Position: The Panel determined that, in certain circumstances, the calculations
used by the Department to determine the benefit from the provision of rubber to tire producers
might lead to distorted results.” In the Panel’s view, whether the benefits calculated might be
distorted depends on the role played by the trading companies in supplying rubber. For instance,
if a trading company is a “distributor/stockist” or sold from purchases made in bulk, a time lag
between when the trading company purchased from the producer and when it sold to the
respondent might cause distortions if not taken into account in the calculations. By contrast,
sales by trading companies that are “simple logistical intermediaries,” who never take possession
of the rubber and simply facilitate trade between the producers and the respondents, would not
cause such distortions. In a detailed analysis memorandum relied upon for the preliminary

* See Panel Report at para. 12.56 for the Panel’s discussion of its concerns.



determination,® the Department concluded from its analysis of the record in the original OTR
Tire investigation that the trading companies that supplied the respondents are “simple logistical
intermediaries,” such that our calculations in the OTR Tire investigation did not give rise to the
calculation distortions about which the Panel was concerned. The Department then provided the
GOC with the opportunity to provide information indicating that this conclusion was incorrect.®
The GOC provided no information and did not otherwise comment on the Trading Company
Memorandum until the case brief it submitted on April 13, 2012. For the reasons given in the
OTR Tires Loans and Trading Companies Preliminary Determination and in the Trading
Company Memorandum, the Department continues to find that the record from the original
investigation indicates that the trading companies supplying rubber to tire producers are “simple
logistical intermediaries.”

As noted, the Department preliminarily determined that the record of the original investigation
demonstrated that the trading companies at issue are simple logistical intermediaries, and not the
distributor/stockists the Panel was concerned might cause distortions in our benefit calculations.
The GOC does not cite a single fact in its comments to support the opposite conclusion: that the
suppliers were warehousing the rubber they sold or were selling from bulk purchases. It also did
not provide any information to support the opposite conclusion when it was given the
opportunity to do so. Instead, the GOC’s comments focus solely on contesting what it considers
to be unreasonable “assumptions” made by the Department in the Trading Company
Memorandum.

Regarding the Department’s analysis of the ex-factory delivery terms and the ability of the
respondents to provide detailed information concerning their producers, the GOC is incorrect
that the Department simply accepted what the Panel offered as a possible interpretation of those
facts without conducting any further analysis. The Department undertook its own evaluation of
those facts, as demonstrated in the Trading Company Memorandum,’ as well as an evaluation of
the remainder of the record from the original investigation. As a result, the Department
concluded that a number of additional facts indicated that the trading companies are simple
logistical intermediaries. For instance, the Department also relied on information concerning the
size of the producers and information concerning the size and concentration of the rubber and
tire industries in China.?

The GOC disputes the Department’s conclusions regarding the significance of the respondents’
detailed knowledge of the producers by noting that tire producers, like steel producers, are very
concerned with the origin of their merchandise, needing such information to assure themselves
and their customers that their raw materials meet relevant chemical and quality standards. While
we agree that there is evidence on the record indicating tire producers do have such concerns
with the rubber they purchase, this fact seems only to support further the conclusion that the
trading companies are merely agents facilitating logistics between parties who are already
familiar with each other and the requirements of the transaction. They are acting on behalf of
tire producers who already know exactly what materials they need and have no need to buy from

> See Trading Company Memorandum.

® See Letter to GOC Regarding Trading Companies.
" See Trading Company Memorandum at 2-4.

® See id. at 3-4.



a supplier with its own inventory. In such a situation, it is a reasonable conclusion that the role
of the trading company would be very slight indeed.’

The GOC also argues that the Department erred by focusing exclusively on whether or not the
trading companies warehoused the rubber, without considering that the trading companies might
be selling from purchases made in bulk, another circumstance which would undermine the
Department’s calculation methodology. However, the disaggregated sales from bulk purchases
in the Panel’s hypothetical are far less likely to give rise to the time lag that is at the heart of the
Panel’s concerns with the Department’s benefit calculations in situations where the trading
company does not take physical possession of the inventory.'® If the trading company is not
warehousing the inventory, in the vast majority of cases, that implies it has found a purchaser
willing to take delivery near in time to the original bulk purchase. The Department’s analysis of
the record found no information indicating the existence of bulk purchase transactions that would
give rise to the Panel’s concerns. Nor did the GOC, despite the opportunity granted to it, provide
any information indicating that the sales to the respondents were made from bulk purchases.

Finally, the GOC criticizes the Department’s conclusion, drawn from references to some trading
companies as “agents” and from the capital verification reports, that the trading companies at
issue are simple logistical intermediaries. While we do not have data or facts tied to each
specific transaction or each specific trading company, the facts that are on the record indicate
that the trading companies are “agents.”*" Likewise, the record does not contain comprehensive
information regarding the size of each trading company, but the information that does exist
indicates that the trading companies are small companies which likely have only administrative
capacities.> Once again, we note that the GOC was given the opportunity to provide
information demonstrating otherwise but did not do so.

In conclusion, given the evidence on the record regarding delivery terms, the size of the trading
companies at issue, the terms used to describe those trading companies, the relative size of the
rubber and tire industries in China, and the detailed information the respondents were able to
report regarding the producers of the rubber they purchased, we continue to conclude, as detailed
in the Trading Company Memorandum, that the trading companies at issue acted as simple
logistical intermediaries in supplying rubber to the respondent tire producers. Accordingly, we

® In footnote 14 of the Trading Company Memorandum, the Department noted the highly concentrated nature of
the rubber industry in China and the significance of the Chinese market in terms of global rubber consumption (it
was the top consumer during the POI). Thus, Chinese tire producers, among the largest consumers, if not the largest
consumer, of rubber in China are hardly unfamiliar with Chinese rubber producers and do not need the assistance of
a firm acting in a retail-like capacity to supply them with rubber.

19 The time lag is between the trading company’s purchase from the producer and its sale to the respondent tire
producer. During this elapse of time, market prices could fluctuate, giving rise to the Panel’s concerns with the
Department’s calculations.

11 See Trading Company Memorandum at 3 for details.

2 The GOC includes in its case brief a discussion of the phrase “registered capital” and its meaning in China,
emphasizing that registered capital is subject to minimum thresholds. The GOC seems to be implying that
shareholders will simply contribute the minimum amount of capital needed to meet the threshold and no more; thus
registered capital understates the size of an enterprise. While additional capital can be contributed through loans or
accumulated through retained earnings, registered capital is equal to paid-in capital and is thus the total of all equity
contributed to an enterprise by its shareholders — equity contributions are obviously a very important source of a
firm’s capital and a reasonable measure of its size.



continue to make no changes to our methodology for calculating the benefits from the provision
of rubber to the respondents.

PUBLIC BODIES

Background: The Department issued the preliminary determinations regarding public
bodies on May 18, 2012." Thereafter, we provided interested parties with an opportunity to
submit affirmative and rebuttal comments. The GOC submitted comments on June 1, 2012 on
the record of all four CVD section 129 proceedings. On June 8, 2012, rebuttal comments were
submitted by U.S. Steel and Wheatland Tube in the CWP CVD proceeding, the USW in the OTR
Tires CVD proceeding, as well as by the LWS Committee in the Sacks CVD proceeding.

Discussion of the Issues

Comment 1: Conduct Of The Public Body Inquiry And The RPT

e The GOC argues that the Department’s conduct of the public body implementation
proceeding was excessively burdensome.

e The GOC complains that the Department sought “unprecedented and excessive amounts of
information” without informing the parties what evidence is relevant and what the
Department’s analysis would be.

e It further complains that the Department unilaterally extended the RPT for implementation.

o Domestic interested parties* rebut the GOC’s comments and argue that the Department’s
conduct of the investigation was consistent with the Appellate Body report and the GOC’s
arguments before the WTO.

Department Position: In the underlying WTO dispute, the Appellate Body articulated a new
interpretation of the term “public body,” finding that a public body is “an entity that possesses,
exercises or is vested with governmental authority.”*®> Accordingly, the Department’s task in this
proceeding has been to determine whether the producers in question possess, exercise or are
vested with governmental authority. This is a fact-intensive inquiry that requires the Department
to examine, among other things, the nature of Chinese government administration, the scope and
extent of governmental functions in China, the government’s role in the economy, and individual
circumstances of the producers at issue. As the Appellate Body stated, “just as no two
governments are exactly alike, the precise contours and characteristics of a public body are
bound to differ from entity to entity, State to State, and case to case.”*® The Appellate Body

3 See CWP Public Bodies and Facts Available Preliminary Determination Memorandum; LWRPT Public
Bodies and Facts Available Preliminary Determination Memorandum; OTR Tires Public Bodies Preliminary
Determination Memorandum, and Sacks Public Bodies Preliminary Determination Memorandum.

 Domestic interested parties filed rebuttal comments to the GOC’s public body comments in each of the Sacks,
OTR and CWP section 129 proceedings, but not in the LWRP proceeding. They addressed this particular argument
by the GOC in the CWP and Sacks proceedings.

> Appellate Body Report, para. 317.

16 Appellate Body Report, para. 317.



noted that “determining whether an entity is a public or private body may be a complex
exercise...”.!” It stated that the Department “was under an obligation to actively seek out
information relevant to the analysis of whether a financial contribution had been made,”
including “information relevant to the potential characterization of SIEs as public bodies.”*®

In the underlying dispute, the GOC took the position that it was not sufficient for the Department
to base a public body determination exclusively on government control established through
majority shareholding. On this point, the Appellate Body agreed with the GOC. The
Department’s actions throughout this 129 proceeding have been consistent with, and responsive
to, the Appellate Body’s decision. The Department sought information from the GOC and the
Chinese respondents that was relevant to its public body analysis. The GOC complains that the
Department’s requests were excessive, but these requests were informed by and consonant with
the Appellate Body’s newly articulated standard.

While the Department acknowledges that the very fact intensive nature of the public body
analysis required considerable effort by both itself and interested parties, such an effort was an
inherent consequence of the “complex exercise” envisioned by the Appellate Body. The GOC
further complains that the Department did not inform parties what evidence would be relevant.
However, all parties were aware of the Appellate Body’s findings, and the relevant evidence is
simply evidence pertinent to those findings. Moreover, our preliminary determination further
sets out our analysis and the relevant evidence, and we made that preliminary determination
available for comment. The GOC elected not to provide detailed comments on this analysis,
instead presumably reserving its views for potential future WTO dispute settlement.

Regarding the RPT, we note that these particular section 129 proceedings involve eight
administrative proceedings, multiple complex issues in addition to the Appellate Body’s new
interpretation of the term “public body”, and extensive administrative records. From the
beginning of the proceeding, the United States has explained that it would be a time-consuming
process. The GOC itself even asked for several extensions for its questionnaire response in order
to provide the information requested. As described elsewhere in this determination, and as
reflected in the administrative records of each section 129 proceeding, the Department has
worked diligently and in good faith to complete this proceeding in a reasonable period of time.

Comment 2: The GOC’s Claim That The Outcome Was “Preordained”

e The GOC argues that the findings of the Public Bodies Memorandum appear to have been
preordained and do not address any of the factual statements and documentation provided by
the GOC.

e A domestic industry party™® argues that the Department considered all record evidence and
frequently relied upon evidence provided by the GOC.

Department Position: The Department’s findings were not “preordained.” The Department
considered all record evidence in making its determinations. In fact, in the Public Bodies

7 Appellate Body Report, para. 345.
18 Appellate Body Report, para. 344.
9 Only one domestic interested party, U.S. Steel in the CWP proceeding, addressed this issue.



Memorandum, the Department relied upon approximately 20 documents submitted by the GOC
in these section 129 proceedings. Moreover, we have responded to arguments made by the GOC
in its questionnaire responses and elsewhere on the record, the majority of which already were
addressed in the Public Bodies Memorandum or in our preliminary determinations. To the
extent the GOC objects to our reliance upon documents and sources not submitted by the
interested parties, we note that the Department has long valued and often relied upon the
perspective of expert, third-party sources (e.g., the World Bank, the OECD, academic experts,
etc.). Rather than explain its views as to why such sources are objectionable, or to otherwise
support its assertion regarding the Department’s conclusions, the GOC chose not to rebut any of
the expert, third-party documents placed on the record by other parties, some of which were core
sources for the Department’s findings.

Comment 3: Initiation Standards

e The GOC argues that the petitions in the underlying four CVD investigations lacked
sufficient allegations and evidence that the input producers at issue were vested with
governmental authority.

e According to the GOC, the Department’s initiation of the investigations of whether goods
were provided for LTAR raised serious concerns under Article 11 of the SCM Agreement.
The GOC argues that the Department should have terminated these investigations.

o Domestic interested parties’ arguments vary by investigation.”° Generally, they argue that
the Department’s initiations are not a relevant issue in these section 129 proceedings.

e Domestic interested parties also argue that the Department had sufficient evidence on the
record to justify initiating investigations into whether goods were provided to the respondents
for LTAR.

Department Position: The Department’s initiations of investigations into whether the
respondents received goods for LTAR were not challenged by China in the underlying WTO
dispute. The DSB made no findings or recommendations regarding initiation and, consequently,
these initiations are not at issue in these section 129 proceedings.

Comments Made Prior To The Preliminary Determination

In addition to responding to comments made by the interested parties in their case briefs on our
Preliminary Determinations, we are also responding to certain comments and arguments raised
by the GOC earlier in these section 129 proceedings. These comments and the Department’s
responses are set forth below. Our decision to address these issues in no way relieves interested
parties of their obligation under 19 CFR 351.309(c)(2) to present all arguments that, in their
view, continue to be relevant to the Department’s final decision, including any arguments
previously presented on the record. Normally, the Department in a final determination only
addresses arguments raised in a case brief. However, because of the unique nature of this
determination, and particularly in light of the GOC decision to provide only limited comments
and its statement that it “will reserve for the appropriate forum — the DSB - its detailed views on

% Domestic interested parties provided rebuttal comments on this argument by the GOC in all section 129
proceedings except LWRPT.



the substance of the Department’s public body findings,” we are addressing certain other
arguments and issues.

Comment 4: The Relevance Of The Doctrine Of Sovereign Immunity To A Public Bodies
Inquiry

e Inits Questionnaire Response, the GOC submits several documents which it states address
the question of whether or not entities engaged in commercial activity are vested with or
exercising government authority or government functions.”* These include the United
Nations Convention on Jurisdictional Immunities of States and Their Property (2004), the
European Convention on State Immunity, a 2008 Report Prepared for the Special
Representative of the UN Secretary-General on Business and Human Rights titled “State
Immunity and State-Owned Enterprises”, and an OECD Working Paper titled “Foreign State
Immunity and Foreign Government Controlled Investors.”?

e The GOC also notes that neither the GOC nor Chinese SIEs have claimed sovereign
immunity when subject to antitrust lawsuits in the United States, relying instead on claims of
sovereign compulsion and the act of state doctrine.?

Department Position: In the Department’s view, the issue of whether an entity can or does
exercise a claim of sovereign immunity is not determinative of, or relevant to, the question of
whether that entity is a public body. As stated by the Appellate Body, the test for whether an
entity is a “public body” within the meaning of the SCM Agreement is whether it “possesses,
exercises, or is vested with government authority.”®* The Department’s Public Bodies
Memorandum discusses the application of this test in the instant proceeding. Whether an entity
possesses sovereign immunity is a separate question. The GOC has not stated any rationale for
how discussions of the international law of sovereign immunity or the particular exercise of such
claims in antitrust lawsuits bear on the issue of whether an entity is a public body within the
meaning of the SCM Agreement. In the Department’s view, consideration of such matters has
little bearing on the Department’s analysis in its public body inquiry and thus did not merit
discussion in the Preliminary Determination.

The legal concepts of “sovereign immunity” and “public body” are not comparable, nor is one
instructive of the other. The doctrine of sovereign immunity is, as the name implies, a
jurisdictional defense of immunity from civil and criminal lawsuits. Those entities entitled to
claim sovereign immunity include entities that are clearly not “public bodies” under the SCM
Agreement. Government agencies and organs are a prime example. Conversely, public bodies
and even government agencies are not entitled to claim sovereign immunity in all cases, even
when they clearly “possess, exercise, or are vested with government authority.” For example,

%1 See The GOC’s February 21, 2012, Questionnaire Response for CWP at pages 14-15 (“GOC Questionnaire
Response™). ldentical statements are found in the GOC’s questionnaire responses in the other Section 129
proceedings at pages 14-15in OTR Tires; page 14 for Sacks; and pages 14 for LWRPT.

22 1d. and Exhibits A-52 to A-55.

2 See CWP GOC Questionnaire Response at page 11. Identical statements are found in the GOC’s
questionnaire responses in the other Section 129 proceedings at page 11 in OTR Tires; page 10 for Sacks; and pages
10 for LWRPT.

2 See Appellate Body Report, para. 317.
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under the doctrine of sovereign immunity in general and in U.S. law in particular, foreign states
are generally not entitled to claim sovereign immunity when the plaintiff’s claim is based on acts
of commercial activity by the State.”® In Republic of Argentina v. Weltover, the Supreme Court
made clear that an activity may be considered “commercial” for purposes of sovereign immunity
even where it was in pursuit of “fulfilling uniquely sovereign objectives.”®® Thus, it is possible
that an entity may “possess, exercise or be vested with government authority” (and thus be a
public body), yet not be entitled to claim sovereign immunity. The fact that a government organ
may not be entitled to claim, or chooses not to exercise a jurisdictional defense of, sovereign
immunity because it is engaged in commercial activity thus has no bearing on whether the organ
is properly considered to be part of the government. Similarly, the fact that an entity is engaged
in commercial activity has no bearing on whether the entity is properly considered to be a public
body.

Accordingly, it is not surprising that the GOC and Chinese SIEs have not attempted to claim
sovereign immunity in U.S. antitrust lawsuits; whether such an entity is a government organ, a
public body, or a private body, it would not be entitled to sovereign immunity for conduct
stemming from its commercial activity. While the GOC has asserted that neither it nor its SIEs
have claimed sovereign immunity in U.S. antitrust lawsuits, the Department finds that a failure to
claim sovereign immunity in such circumstances has no bearing on whether such entities might
be considered public bodies under the SCM Agreement.

Comment 5: Whether All Chinese Firms Are Legally Independent From The Government
And Afforded Equal Legal Footing

e The GOC argues that a variety of laws provide Chinese firms with operational independence
from the government. For example, with respect to the 2006 Company Law, the GOC argues
that the law provides for the corporate governance structures for companies, defines the
power of shareholders, the board of directors and the general manager of a company as well
as “limits those matters subject to shareholder and board approval to significant matters,”?’
regardless of the enterprises’ ownership type.

e Further, the GOC argues that the laws of China do not distinguish between private companies
and state-owned companies, including with respect to the formation, governance and
operations of companies under the Company Law,”® as well as with respect to rights,
responsibilities and obligations under the Civil Law, the Criminal Law, the Bankruptcy

% E.g., United Nations Convention on Jurisdictional Immunities of States and Their Property (2004), Article 10;
28 U.S.C. § 1605(a)(2); Republic of Argentina v. Weltover, 504 U.S. 607 (1992).

% |d. at 614.

2 CWP GOC Questionnaire Response at page 6. Identical statements are found in the GOC’s questionnaire
responses in the other Section 129 proceedings at page 6 OTR Tires; page 5 for Sacks; and pages 5 for LWRPT.

8 CWP GOC Questionnaire Response at pages 5, 6 and 13. Parallel statements are found in the GOC’s
questionnaire responses in the other Section 129 proceedings at pages 5, 6 and 13 for OTR; pages 4, 5, and 12 for
Sacks; and pages 5 and 13 for LWRPT.
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Law?®, the Labor Law,* the Enterprise Income Tax Law and the Interim Regulation of the
PRC on Valued-Added Tax.*

e The GOC argues that SIEs are subject to the competition laws including the Anti-Monopoly
Law and the Anti-Unfair Competition Law and are subject to the same scrutiny, for example,
of mergers and acquisitions by the competition authorities as are private companies.

Department Position: As explained in the Public Bodies Memorandum, the Department’s
review of the record evidence demonstrates that the Chinese legal regime governing the
operation and equal treatment of Chinese SIEs is both complex and often times contradictory.
The Department’s analysis weighed the totality of the record evidence with respect to the legal
regime and the de facto environment in which SIEs operate and concluded that certain Chinese
SIEs are public bodies within the meaning of the SCM Agreement. Therefore, the Department’s
analysis implicitly addressed the assertions made by the GOC in its questionnaire responses and
the Public Bodies Memorandum accurately reflects this analysis for the purposes of the final
determination.

To review that analysis, the Department notes for purposes of this final determination that many
laws in China ostensibly provide for a certain level of commercial independence for economic
actors and for equal treatment, regardless of ownership type. On the other hand, as noted in the
Public Bodies Memorandum, many laws also explicitly provide for the protection and promotion
of the state sector as well as explicitly and legally empower the government in China to play a
pivotal role in ensuring that outcome.®* Thus, in China today, under the current legal and
regulatory regime, there are procedures and regulations for the establishment and operations of
firms that appear to be legally empowered to make independent decisions. However, the same
legal and regulatory regime (in fact, in some cases, the same law, policy or regulation) also gives
the State the legal authority and wide, unspecified latitude to control, influence or interfere in the
operations or decisions of SIEs.

For example, the 2006 Company Law cited by the GOC provides SIEs with the apparent legal
right and obligation to act as independent economic entities. However, the very same law also

% CWP GOC Questionnaire Response at page 14. Parallel statements are found in the GOC’s questionnaire
responses in the other Section 129 proceedings at page 14 for OTR; page 13 for Sacks; and page 13 for LWRPT.

*CWP GOC Questionnaire Response at pages 7 and 8. Parallel statements are found in the GOC’s
questionnaire responses in the other Section 129 proceedings at pages 7 and 8 for OTR; pages 6 and 7 for Sacks; and
pages 6 and 7 for LWRPT.

1 CWP GOC Questionnaire Response at page 7. Parallel statements are found in the GOC’s questionnaire
responses in the other Section 129 proceedings at page 7 for OTR; page 6 for Sacks; and page 6 for LWRPT.

¥ CWP GOC Questionnaire Response at pages 10 and 11. Parallel statements are found in the GOC’s
questionnaire responses in the other Section 129 proceedings at pages 10 and 11 for OTR; pages 9 and 10 for Sacks;
and pages 9 and 10 for LWRPT.

* Public Bodies Memorandum at page 6-8. In providing examples of the legal power and responsibility of the
government to guide the socialist market economy and uphold the leading role of the state-owned economy, the
Public Bodies Memorandum also cites to the Constitution of the People’s Republic of China, the 2007 Property Law
of the People’s Republic of China, the 2008 Law on State-Owned Assets of Enterprises, the Tentative Measures for
the Supervision and Administration of State-Owned Assets of Enterprises (2003) and the Notice of the General
Office of the State Council on Forwarding the Guiding Opinions of the SASAC about Promoting the Adjustment of
State-Owned Capital and the Reorganization of State-owned Enterprises (2006).

12



explicitly leaves open the possibility for the government to use a variety of levers to influence or
control firms in a manner above and beyond the regulatory role normally reserved for a
government in a market-economy. In that regard, article 1 of the 2006 Company Law states
that, in addition to regulating the organization and operation of companies and protecting the
interests of the relevant stakeholders, the law is also “formulated for the purposes of ...
maintaining the socialist economic order and promoting the development of the socialist market
economy.” The law does not elaborate on how the otherwise legitimate rights of a (supposedly)
independent firm would be adjudicated if they stood in opposition to the “socialist economic
order” or the “socialist market economy.”

With respect to the GOC’s assertions regarding the laws governing mergers and acquisitions,
there is record evidence that suggests that the implementation of China’s competition laws may
be ineffective, in particular when they affect the state-owned sector. For example, the joint
DRC/World Bank Report expresses some concerns with the law, stating that “[i]n its current
version, the law lacks teeth” and “is not actionable, leaving enforcement as a voluntary matter
for higher authorities.” The report goes on to state that “[t]he relevant provisions are explicitly
subordinate to other laws and regulations, almost guaranteeing that they will be overridden.”** It
also remains unclear how China will implement a provision that requires protection for the
lawful operations of state-owned enterprises and government monopolies in industries deemed
nationally important. Therefore, while SIEs may be subject to the same anti-monopoly law as
other enterprises, implementation of the law remains unclear and the continued administrative
powers of agencies that are also deeply involved in industrial planning, such as the NDRC and
SASAC itself, may hinder consistent application of the law across all enterprises. Further, as
noted in the Public Bodies Memorandum, mergers and acquisitions (some forced by the
government) have been found to be used by the government as a means to “manage
competition” and hence, are not necessarily “commercial decisions made by shareholders and
their boards” as asserted by the GOC.

As a general matter, the Department addressed the substance of the GOC’s arguments in its
Public Bodies Memorandum through its analysis of the legal framework that governs China’s
economy and enterprises as well as the reality on the ground regarding the role of the
government in China’s economy. Moreover, in doing so, the Department relied on laws placed
on the record by the GOC, as well as on expert, third-party sources placed on the record by
parties (which the GOC chose not to rebut). Based on the record of this proceeding and in
keeping with the broader findings of the Public Bodies Memorandum, we find that the legal
regime governing SIEs in China does not isolate SIEs from significant state intervention. As

% China 2030: Building a Modern, Harmonious, and Creative High-Income Society, the World Bank and the
Development Research Center of the State Council of China (2012) (hereafter referred to as the joint DRC/World
Bank Report) at page 119. As noted in footnote 37 of the Public Bodies Memorandum, the Department notes that
this paper is still in “conference” form. Nevertheless, the Department also finds that the joint paper is informative
and provides important insights into China’s economy and governance. In its press release for the report, the World
Bank refers to the “key findings of a joint research report by a team from the World Bank and the Development
Research Center of China’s State Council”-- without caveats regarding the finalization of the report -- stating further
that these key findings “{lay} out the case for a new development strategy for China to rebalance the role of
government and market, private sector and society, to reach the goal of a high income country by 2030.” See World
Bank Press Release, “China: The Case for Change On the Road to 2030 (February 27, 2012).

% public Bodies Memorandum at pages 24-26.
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noted above, the legal regime’s expectations of the pursuit of profit frequently conflict with
requirements to fulfill state objectives.

Comment 6;: Whether SASAC Acts As An “Institutional Firewall” Between The
Government And SIEs

e The GOC argues that the 2006 Company Law does not expand SASAC’s rights beyond those
normally enjoyed by shareholders under the Company Law and that SASAC was created to
be an “institutional fire wall between the government ministries and offices performing
traditional government function and the companies with government ownership.”*

Department Position: The Department addressed these arguments fully in its Public Bodies
Memorandum. The Department noted that Article 7 of the 2003 Tentative Measures for the
Supervision and Administration of State-Owned Assets of Enterprises (the “Measures” that
created SASAC) states that SASAC “shall not exercise the government’s function of
administration of public affairs.”*” Nevertheless, the Department found that “the enterprises that
SASAC supervises are not insulated from the control and influence of the government” and that
the Measures state that SASAC was established for the purposes of meeting “the demand{s} of
the socialist market economy, to further activate the state-owned enterprises, to promote the
strategic adjustment of the layout and structure of the state-owned economy, to develop and
strengthen the state-owned economy, and to try to maintain and increase the value of the state-
owned assets.”®

Further, the Department found that “despite the admonition in Article 7 of the 2003 Tentative
Measures, the two Measures adopted in 2006 regarding investment plans and development
strategies explicitly mandate that SASAC ensure consistency with government policy in the SIEs
under its purview”*

In the context of the system of personnel appointments and career management in China,*
separation may also never be fully achieved until the government does not have legal rights over
SIE appointmen