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Introduction and Summary

This submission provides the comments of the Japan Iron and Steel
Federation (“JISF”) in response to the Department of Commerce’s (“the
Department”) October 25, 2007 request for comments regarding the development of
a targeted dumping methodology. Specifically, these comments suggest guidelines,
thresholds, and tests the Department should employ in determining whether targeted
dumping is occurring in future investigations. JISF appreciates the opportunity to
provide these comments to the Department regarding a targeted dumping
methodology.

This submission consists of four sections. Section A urges the Department to
consider both its past experience in analyzing targeted dumping as well as the
statutory preference for a weighted-average to weighted-average comparison in
developing a new methodology. In Pasta, the Department analyzed the elements of
the targeted dumping statute and devised a workable methodology that was
approved by the Court of International Trade. This analysis and the resulting
standards for evaluating a targeted dumping provision should be taken into account
during the current efforts to arrive at a new methodology. Additionally, the
Department must respect the statutory preference to avoid applying a targeted
dumping analysis absent explicit justification. The targeted dumping statute and the
Department’s implementing regulations reveal a general disfavor for applying a

targeted dumping analysis that must be respected in any new methodology.



Section B proposes that the Department employ mainstream standard
statistical tests to reliably identify true outliers. This section outlines the benefits of
incorporating existing statistical techniques and explores alternative approaches for
identifying significant differences in sample means. Mechanical rules setting fixed
percentages are flawed because they do not account in any way for the degree of
variance in the underlying sample, but there are other commonly used statistical
methods that do take into account the underlying variance and thus provide a much
superior method to identify possible outliers that warrant further investigation. This
section also discusses explanations why prices might appear to be outliers for reasons
unrelated to targeted dumping and suggests ways to distinguish true outliers.
Following this discussion, we conclude by offering suggestions on how the
Department, when applying statistical principles, should allocate burdens among the
various parties concerning a targeted dumping allegation.

Section C explains why the Department must vigorously ensure that targeted
dumping is not found in instances where price differences can otherwise be
accounted for using the weighted-average to weighted-average comparison. By
statute, the Department may only apply a targeted dumping analysis after first
explaining why such differences cannot be taken into account using the preferred
method. Further, the Department is authorized to delineate averaging groups by
purchasers, regions, or periods of time. As a result, very few instances should arise
where the Department is unable to account for price differences using the statutorily

preferred method.



Finally, Section D discusses the Department’s practice of applying “double
zeroing” when calculating antidumping margins for sales transactions deemed to
meet the targeted dumping criteria. This practice violates both the Department’s
own stated policy and the WTO Antidumping Agreement. The comparison
methodology used by the Department when analyzing targeted sales is
indistinguishable from the comparison methodology for administrative reviews that
was struck down by the WTO Appellate Body as inconsistent with U.S. obligations
under the WTO. In addition, the double zeroing practice is contrary to the
Department’s recently stated new policy to no longer make average-to-average
comparisons in investigations without providing offsets for non-dumped

comparisons, and thus to respect U.S. international obligations.

A. Any Revised Approach Should Take Into Account the Department’s
Previously Articulated Targeted Dumping Methodology and Respect That
the Antidumping Statute Expressly Disfavors a Targeted Dumping
Analysis.

The Department has previously articulated the standards by which it would
evaluate a targeted dumping petition, an approach that was approved by the Court of
International Trade (“CIT”). In response to a court remand in Borden, Inc. v. United
States, 4 F. Supp. 2d 1221 (Ct. Int’l Trade 1998) (“ Borden™), the Department

articulated the evidentiary requirements petitioners were to satisfy to initiate a

targeted dumping investigation (the “Pasta Test”)' in Certain Pasta from Italy.”> The

! Redetermination on Remand, Certain Pasta From Italy (August 28, 1998) (“Remand

Determination™).

2 Certain Pasta from Italy, 61 Fed. Reg. 30,326 (Dep’t of Commerce June 14, 1996) (final
determ.) (“Pasta”).



Department described these requirements as “an attempt . . . to flesh out the

statutory language in section 777A(d)(1)B) . . . .7

In particular, the Department developed the statutory references to “pattern of
prices” and “differ significantly.”* The Department identified two thresholds for
identifying price differences significant enough to trigger a targeted dumping
investigation. First, the price to the allegedly targeted purchaser must be in the
lowest 20 percent of all average transaction prices. This requirement avoids the
illogical conclusion that the majority of purchasers were targeted. Second, to
determine what level of price differences is significant, the Department required that
the price separation between allegedly targeted and non-targeted customers must be
equal or greater than the maximum price separation within the non-targeted group,
unless the party shows the exporter’s data to be non-representative of the industry as
whole. The Department also described which significant price differences would
qualify as a pattern. Specifically, the Department would recognize a pattern of
significant price differences if (i) they existed, on average, over all relevant periods
and for all products sold by the exporter to the allegedly targeted customer or
customers, and (ii) average transaction prices exhibited a “downward skewness”

with respect to allegedly targeted customers.’

3 Department of Commerce Letter Releasing Its Final Targeted Dumping Methodology

dated July 22, 1998.

4 Remand Determination, at 16.

5 Id



The Pasta Test represents an effort by the Department to address each element
of the statutory definition of targeted dumping and should therefore be taken into
account during the formulation of a new approach. Any proposed targeted dumping
methodology must satisfy the statutory and regulatory standards to determine
whether there is a pattern of export prices that differ significantly among purchasers.
The Pasta Test fulfills these requirements and has been approved by the CIT.° The
methodology devised by the Department in Pasta was designed to test whether a
targeted dumping allegation is sufficiently detailed and rigorous enough to meet
requirements in the targeted dumping provision of the antidumping statute and the
Department’s implementing regulations. Although Pasta involved allegations of
customer-specific targeted dumping, the general testing procedures can easily be
applied to all targeting situations. In fact, the methodology developed by the
Department in Pasta was intended to be generally applicable to all targeted dumping
variations. The Department admitted as much in the Pastz Redetermination on
Remand, explaining that “[w]hile the specific criteria proposed by the Department
concerned customer targeting, they could be modified to cover regional or time
period targeting.”” The testing procedures developed in Pasta were primarily general
in nature and easily applicable to any targeted dumping allegation. Therefore, there
is no reason the Department should ignore the previously articulated and workable

approach when formulating a new methodology.

6 See Borden v. United States, 23 Ct. Int’l Trade 372 (1999) (“ Borden Remand”).

Remand Determination, at 16.



In addition to taking into account the previous approach, any proposed
targeted dumping methodology must respect that the statute expressly disfavors a
targeted dumping analysis. As the Court of International Trade has explained,
transaction-specific price comparisons, not weighted-average price comparisons, are
the exception requiring justification.® Both the Department and the CIT have been
unambiguous in explaining that the weighted-average to weighted-average
comparison is the normal method required by law, and that the Department may,
though it is not required to, deviate from this requirement only under certain
conditions and then only upon explicit justification of its decision.” The Statement of
Administrative Action (“SAA”) accompanying the Uruguay Round Agreements Act
(*“URAA?”) describes as normal the weighted-average to weighted average

comparison:

Consistent with the Agreement, new section 777A(d)(1)(A)(@i) provides
that in an investigation, Commerce normally will establish and
measure dumping margins on the basis of a comparison of a weighted-
average of normal values with a weighted-average of export prices or
constructed export prices. "

The SAA further explains that the exception to the normal methodology is an

antidote to targeted dumping:

New section 777A(d)(1)(B) provides for a comparison of average
normal values to individual export prices or constructed export prices
in situations where an average-to-average or transaction-to-transaction
methodology cannot account for a pattern of prices that differ

8 Borden, at 1224.
? Id at 1225.

10 Statement of Administrative Action Accompanying the URAA, at 842, H.R. 5110, H.R.
Doc. No. 316, Vol. 1 103d Cong., 2d Sess. (1994) (“SAA™).



significantly among purchasers, regions, or time periods, 7.e., where
targeted dumping may be occurring. Before relying on this
methodology, however, Commerce must establish and provide an
explanation why it cannot account for such differences through the use
of an average-to-average or transaction-to-transaction comparison. "'

The statutory language above indicates a preference for the weighted-average
to weighted-average comparison. Any new targeted dumping approach must
respect this preference and require explicit justification based on clear and

articulated standards to deviate from this approach.

The Department’s previous experience in analyzing targeted dumping
petitions should be instructive during this process. An analysis of the
elements in the targeted dumping statute exists for the Department to build
on. Further, both the Department’s previous experience as well as the
statutory language reveal disfavor toward a targeted dumping approach.
Therefore, both the Department’s previous approach and the well accepted
statutory preference for the weighted-average to weighted-average comparison
should serve as guiding principles in the formulation of a new targeted

dumping methodology.

B. The Department Should Employ Standard Statistical Techniques To
Determine The Existence of Targeted Dumping; And Appropriate
Standard Statistical Techniques Are Readily Available.

As the Department considers the issue of targeted dumping, it must respect

two basic legal par‘ameters. First, the statute makes explicit that the Department

1 Id. at 843. See also Borden, at 1225-26.



must find a “pattern of U.S. prices . . . that differ significantly among purchasers,
regions, or period of time.” ' Second, the regulations make explicit that this pattern
of significant price differences must be demonstrated though the use of “standard and
appropriate statistical techniques.”*

Both of these legal parameters reflect basic common sense. Simply observing
that an exporter sells at a lower price to a specific customer, or a specific region, or a
specific period of time should not be sufficient to trigger a finding of targeted
dumping. In any set of pricing data that varies, there will be some prices that are
lower than others. The set of suspect transactions must differ from the others
frequently enough and in a significant enough way to meet the strict statutory test.
Statisticians have long thought about such issues, so it makes perfect sense that the
Department regulations would also require the use of standard statistical techniques.
It makes no sense for the Department to make up new approaches in an area that has
been so extensively explored by standard statistics

In this Section we propose that the Department incorporate standard
statistical methods to formally and reliably identify when a set of prices deviates
enough to be considered targeted dumping. The Pasta Test was a good first attempt,
but standard statistical methods allow the Department to develop and begin applying
an even better methodology that more faithfully respects the statutory obligations.

There are several advantages to building upon existing statistical techniques.

First, the proposed tests can be conducted using data the Department already collects

12 19 U.S.C. 1677f-1(d)(1)(B).

1 19 C.F.R. 351.414(H)(1)().



in the course of its investigations. Thus, the cost of such an approach is low.
Second, the methods proposed are widely accepted. The methods we discuss can be
found in all introductory applied statistics and introductory econometric textbooks.'
Indeed, these ideas are developed even in the most elementary treatments of
statistics.”® Third, the tests are pre-programmed in all major statistical packages
(SAS, SPSS, Stata, Matlab, etc.) and can easily be conducted.

In our comments below we discuss three alternative approaches for
identifying statistically significant differences in sample means. Note in each
instance we assume that the Department respects the statutory requirement to
consider “comparable merchandise” by continuing to do its analysis on a CONNUM
by CONNUM basis. Otherwise, the Department will be comparing merchandise
that is not comparable.

A first method is to employ a fixed value to determine whether a price (or set
of prices) is different from the other transactions in that CONNUM. An example of

such a rule would be to specify that any average price difference greater than 2%

14 Mood, Alexander M., Franklin A. Graybill, and Duane C. Boes, Introduction to the Theory

of Statistics, 3d ed., (McGraw-Hill, New York) 1975 (discussion of tests is found on pages 386-87,
432-435); Neter, John, William Wasserman, and G.A. Whitmore, Applied Statistics, (Allyn and
Bacon, Inc., Boston)(1978)(discussion of tests is found on pages 311-319); Hodges, Jr., J.L.. and
E.L. Lehmann, Basic Concepts of Probability and Statistics, 2d ed., (Holden-Day, San Francisco)
1970 (discussion of tests is found on page 273); Hogg, Robert V. and Allen T. Craig, Introduction
to Mathematical Statistics, 5th ed., (Prentice-Hall, Upper Saddle River, NJ)(discussion of tests is
found on pages 276-279).

3 See Jaisingh, Lloyd, Statistics for the Utterly Confused, 2d ed., McGraw Hill, New York)
2000 (discussion of large sample test, pp 268-270; discussion of small sample text, pp. 327-331);
“Chapter 13-Commonly Used Confidence Intervals: Formulas and Examples,” D. Rumsey,
Statistics for Dummies (2003); “Chapter 17- Hypothesis Testing with Two Samples,” R. Donnelly,
The Complete Idiot’s Guide to Statistics (2d ed. 2007).

We note that, although these books have somewhat whimsical titles for marketing
purposes, all of the authors have PhD degrees and Rumsey is the Director of the Mathematics
and Statistics Learning Center at Ohio State University.



indicates a significant price difference. The problem with such a rule is not the
particular value chosen, but rather that any fixed value rule ignores important
disparities in pricing variation in different cases. Any fixed value rule will be biased.
In some cases it might fail to detect a “big” price difference while in others it may
find differences where they do not exist.’* The fixed value rule violates a cardinal
statistical principle — namely, that the case-specific variation of prices (or for that
matter, any set of data) crucially affects whether average price differences can truly
be considered “large” or not. In addition, the statistically valid approaches
(discussed below) are only trivially more involved or complicated than this unsound
— and quite frankly, indefensible -- approach.

We then discuss two statistically valid methods. In contrast with the fixed
value approach, these two methods are superior because they recognize the
importance of the inherent variation in the pricing data. These methods are well
grounded in mainstream statistics and meet the standards of the Department’s
regulations requiring “standard and appropriate statistical techniques.” In addition,
given the advancement in modern computing power, the two methods discussed can
be straightforwardly and inexpensively implemented using data already collected by
the Department in the course of its margin calculations, or data that could be easily
provided by the parties.

We begin by discussing the simplest statistical approach, a ¢-test for the
difference in the mean of two independent samples. This discussion highlights two

key issues: (i) the variance among the prices in the sample is critically important for

16 These mistaken inferences are referred to as “Type I1” and “Type I” errors, respectively,

in the statistics literature.
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