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F. If the Department Continues To Use its New Methodology, Significant
Modifications Should Be Implemented

As indicated above, a standard deviation measure is not an appropriate tool for measuring
whether targeting is occurring. If the Department nevertheless decides that it will continue to use
its proposed methodology, at the ve.ry minimum, the test should be modified. |

First, the calculation of a standard deviation should not include the targeted sales because
this results in a bias to the test. Instead of using a standard deviation method (given that this is
susceptible to outlier values, e.g., abnormally high or low values), the Department should accept
and employ alternatives to standard deviations that are less susceptible to outliers, such as mean
a median absolute deviation (MAD). As part of this calculation, the Department should base the
calculation (whether on a standard deviation or other) only on non-targeted sales and then
analyze the extent to which targeted sales fall below one standard deviation (or other measure)
away from the mean of non-targeted sales.

Second, the Department should use a 20% test (rather than a 33% test) to determine
whether there is a pattern of sales that fall below the standard deviation. In the first instance, the
Department has failed to provide any rational basis for using 33% as the cut-off for determining
whether a pattern exists. If the Department continues to use a standard deviation methodology,

then a 20% test should be used because this is the same standard relied upon in a cost

investigation.
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Third, the Department should abandon the “price gap™ test as redundant because the use

of the standard deviation calculation already establishes that significant price differences exist

between targeted and non-targeted sales. 2°

Fourth, the average-to-transaction dumping methodology should be applied to all sales
within the targeted group (for example, to all targeted customers or to all sales within a targeted
region), not just those sales that pass the test, because the purpose of the test is to establish
whether targeting exists. Once it has been found to exist, then all sales within the targeted group
should be included with the targeted dumping calculation methodology.

Finally, when 20 percent of the U.S. sales quantity is sold t(; a targeted customer, region,
or time period, the targeting should be found to be “extensive,” and the average-to transaction
methodology should be applied to all sales.

III. THE DEPARTMENT SHOULD EXAMINE BOTH IDENTICAL AND SIMILAR
MERCHANDISE IN ITS TARGETED DUMPING ANALYSIS

In its notice, the Department noted: “All price comparisons would be done on the basis

of identical merchandise.” Targeted Dumping Notice, 73 Fed. Reg. at 26,372.

Regardless of the targeted dumping methodology ultimately chosen by the Department, it
should not limit its targeted dumping analysis to sales with identical CONNUMs only, but
should also include similar merchandise. As the Department has long recognized, when identical
products are not sold in the U.S. and exporting country, Commerce will compare the goods sold

in the United States to the goods sold in the exporting country that are most similar in physical

0 Thus use of the “price gap” test is also especially problematic and erroneous in light of the
number of problems and errors involved with its application, as highlighted earlier.
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characteristics. Where similar products are compared, a “difference in merchandise adjustment”
(DIFMER) must be made to normal value to account for the differences in the physical

characteristics of the merchandise. See Dept of Commerce, Antidumping Manual Chapter 8 at

- 50.

Comparatively, a respondent may not sell identical merchandise to every customer, to
every region, or throughout the entire period of investigation in the United States, but that is not
a valid reason for finding that targeting is not occurring. A respondent might be targeting a
particular customer by selling it a low-priced product that it does not sell to any other customer.
In that instance, the only way to determine whether targeting is occurring would be to compare
these sales to merchandise that is similar but not identical. Commerce’s proposal to limit its
aﬁalysis to identical merchandise would prevent such a comparison. In fact, if targeting would
only be found if sales of identical merchandise were involved, every respondent would have an
obvious and easy method to avoid a finding of targeting.

Accordingly, the Department should conduct its targeted dumping analysis on the basis
of both identical and similar product comparisons by employing a DIFMER adjustment that
accounts for physical differences in merchandise.

If the Department intends, however, to limit its targeted dumping analysis to identical
sales only, if these sales indicate that targeting is occurring, then all U.S. sales to that customer,
or region, or during that time period (whether identical or not to other U.S. sales) should be
considered to be targeted. Moreover, as noted earlier, when 20 percent of the U.S. sales quantity
is sold to a targeted customer, region, or time period, the targeting should be found to be

“extensive,” and the average-to transaction methodology should be applied to all sales.
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IV. APPROPRIATE CRITERIA AND STANDARDS FOR DEFINING REGIONS
AND TIME PERIOD

The Department also requested comment on the extent to which the definitions for
regions and time periods in a targeted dumping allegation should be reflective of the industry and

commercial market in the United States. Targeted Dumping Notice, 73 Fed. Reg. 26,372.

The Department should not establish any requirement that allegations of targeted
dumping reflect iﬁdustry or commercial definitions of regions or time periods for several
reasons. First, the language of the statute simply requires that there be a pattern of targeted
prices and does not set étandards on how the patterns must be defined or even that these patterns
must conform to industry definitions.

Second, targeted dumping by region or by time period can take almost any form and is
not limited to standard industry definitions. The regional definitions published by the U.S.

Census Bureau (http://www.census.gov/geo/www/us regdiv.pdf) divide the United States into

four regions (Northeast, Midwest, South and West) and the Census Bureau further breaks these
regions into nine divisions. As a general guideline only, these definitions could be used as a
starting point for the Department’s analysis. Again, however, no specific requirements should be
established. In particular, these Census definitions may not reflect the targeting that is occurring
in actual dumping investigations. For example, a respondent may simply be targeting customers
that are located in close proximity to one U.S. port and this region may constitute only a portion
of a Census region or division or only a portion of a region as commonly defined by the industry.
Moreover, similar problems exist with respect to attempting to adopt commonly accepted

standards or industry definitions for time periods. For example, it may be a common practice to
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use calendar quarterly or monthly data for targeted dumping allegations by time period, but the
actual targeting may occur as part of a seasonal period, cyclical period, or period of excess

capacity that occurs over several calendar quarters.
In sum, the Department’s practice should conform to the language of the statute, that is,

that there should be a pattern of targeted dumping by region or by time period, and the

Department should not adopt any definitions or standards for defining these terms.

V. MULTIPLE _ALLEGATIONS OF TARGETED DUMPING BY ONE
RESPONDENT

The Department also asked for comment on how it should conduct its analysis in cases
that involve multiple allegations (such as targeting to a customer and also targeting to a region)
with respect to one respondent. Specifically, the Department asked if it should exclude sales to
an allegedly targeted region when calculating non-targeted customer weighted-average sales
prices in the second stage (the gap test) of its analysis. Id.

In conducting its targeted dumping analysis the Department should recognize the fact that
a respondent may be engaging in several forms of targeted dumping simultaneously, that is, the
respondent may be targeting a certain customer in one region and may be targeting all or most of
the customers in another region. Thus, in this situation, there is targeting by customer and by
region and the targeting practices are cumulative. Given that the targeted dumping is
cumulative, the second stage of the Department’s analysis should also be cumulative and should
include both types of targeting in its analysis. Thus, for example, the Department should exclude
sales in an allegedly targeted region from any calculation of non-targeted customer weighted-

average sales 1n the second stage of its analysis.
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V. THE DEPARTMENT SHOULD NOT ESTABLISH A MINIMUM THRESHOLD
FOR ACCEPTING AN ALLEGATION OF TARGETED DUMPING

The Department asks if it should establish a type of de minimis threshold to the sales on
which an allegation is based, either in terms of quantity of control numbers or share of sales
covered. Id. | |

The Department should not establish minimum thresholds for accepting allegations of
targeting dumping. The statute simply states that there must be a pattern of targeting dumping; it
does not require the Department to establish standards for accepting allegations that targeted
dumping may be occurring. The statute does not impose any burden on the petitioners to make
such an allegation and in fact, none should be imposed.

Additionally, there is no indication that other countries or dumping authorities (such as
the EU) have established minimum thresholds for examining whether targeted dumping is
occurring. Moreover, it appears that other countries and dumping authorities conduct targeted
dumping examinations as a routine practice and there is no basis for the Department to establish
unilaterally a minimum threshold for accepting an allegation of targeting dumping or for
conducting an examination of whether targeted dumping is occurring. Thus, instead, in every
original investigation, the Department should itself conduct a targeted dumping analysis once it
has a complete sale dataset to determine whether targeting is occurring.

If the Department is determined to set some form of minimum threshold, this threshold
should be similar to its standard for initiation of a sales below cost investigation, that 1s, it should
be sufficient for the petitioners merely to provide a reasonable indication that targeted dumping

is occurring, and identification of even one targeted sale should satisfy that standard.
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Further, the Department should recognize that an allegation of targeting dumping is just
an allegation that should be investigated, and that the Department’s analysis will determine
whether this allegation passes the many and significant hurdles the Department has already

established to sustain a finding of targeted dumping.

VII. THE DEPARTMENT SHOULD APPLY THE ALTERNATIVE CALCULATION
METHODOLOGY TO ALL SALES TO THE TARGET

The Department requested comments on whether it should apply the altemative
methodology (average-to-transaction comparisons) to all sales to the target even if some sales do
not survive the targeted dumping test. Id.

The Department should apply the alternative methodology to all of the sales to the target.
Once a customer or region has been identified as being targeted by a respondent and the
Department’s analysis confirms that this customer or region is subject to targeted dumping, the
Department should consider that all of the sales to that target are gubject to the same pricing
practices and are, therefore, targeted sales.

The application of the alternative methodology to all sales to a target is especially
warranted as a result of other limitations in the Department’s analysis. For example, the
Department states that it limits its targeted dumping price comparisons only to sales of identical
merchandise. Thus, the Department automatically presumes that targeted dumping cannot occur
on all sales where there are only similar product matches, even when those similar sales may
constitute the overwhelming majority of sales to a target. Thus, in some cases the Department
has already severely limited the sales that are subject to a targeted dumping analysis and

application of the alternative methodology. Moreover, limitation of the targeted dumping
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analysis only to identical product comparisons has provided a roadmap to potential respondents,
that is, minor changes or differences to the products sold to targeted customers or regions
prevents an allegation or examination of targeted dumping.

As a general principle, the Department should not endeavor to limit application of the
average-to-transaction methodology as much as it possibly can. The statue does not contemplate
any such limitations; it envisions the application of the average-to-transaction methodology to all
sales whenever there is a pattern of significant price differences. 19 U.S.C. § 1677f-1(d)(1)(B).
Indeed, any limitation on application of the average-to-transaction methodology only serves to
frustrate the purpose of the statute, which is to avoid the problem of masked dumping margins. !

Finally, the current limitation on application of the average-to-transaction methodology
on a product-specific basis (i.e., as applied only to specific CONNUMUS) is fundamentally in
violation of the principles governing the analysis of targeted dumping. Rather than providing

relief from targeting on the basis of the pattern examined, i.e., targeting by purchaser, region or

period of time,?? the partial relief applied by the Department provides relief only on specific

1 See also Statement of Administrative Action (“SAA”) accompanying the Uruguay Round
Agreements Act (“URAA”), H.R. Doc. 103-316, Vol. 1 (1994) at 842-843.

22 The regulations define the basis of targeting . . .

As determined through the use of, among other things, standard
and appropriate statistical techniques, there is targeted dumping in
the form of a pattern of export prices (or constructed export prices)
for comparable merchandise that differ significantly among
purchasers, regions, or periods of time;

See 19 C.F.R. §351.414(f)(1)(i), emphasis added.
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products. It violates the spirit and letter of the law to provide relief on a basis not provided for in
the statutory and regulatory definition of targeting itself.

-It is instructive that establishing which affiliated customers engage in pricing that is not at
arm’s length requires a test that accounts for product differences, but results in the treatment of
all sales across all products sold to an affiliated customer as not being at arm’s length when the
pattern for a customer as a whole defines that customer as a non-arms-length entity. The relief
(from non-bona-fide normal value) is applied universally on the basis of the pattern tested (the
customer as a whole) even though other basic parameters of the tested affiliated pricing pattern,
such as product attributes, were taken into account when testing the pattern. Similarly, the relief
(from targeting by region, customer or period) should applied universally on the basis of the
pattern tested (the region, customer or period as a whole) even though other basic parameters of
the tested targeted pricing pattern, such as product attributes, were taken into account when

testing the pattern.
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VIII. CONCLUSION

For the foregoing reasons, we respectfully request that the Department decide not to
implement its proposed targeted dumping methodology. We urge the Department to continue to

use the CFS Paper Test. At a minimum, if the Department-decides to rely on its proposed

methodology, significant modifications must be implemented.

Respectfully submitted,

DAVID A. HARTQUIST
KELLEY DRYE & WARREN LLP
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Chart 1
The Department’s Standard Deviation Test Eliminates
Obviously Targeted Sales from Consideration

* Afew low prices can prevent a finding of targeting

Mean
A

S. D. S.D.

OO0
O O

O
D O

Y




Chart2
- The Department’s Standard Deviation Test Allows Even A
Few High Priced Sales To Distort The Results
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Chart 3
The Department’s Test Is Not An
“Appropriate” Statistical Technique for Measuring

Targeting

« Standard deviation is a descriptive measure in a
complete population

« Standard deviation measures how spread out prices are
from the mean
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