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Barbara E. Tillman, Director

AD/CVD Operations, Office 6

Import Administration, Room 1870

U.S. Department of Commerce

14th Street & Constitution Avenue, N.W.

Washington, D.C. 20230

Re:  Application of Countervailing Duty Law to Imports from Vietnam:
Request for Comments on the Polvethylene Retail Carrier Bags from Vietnam

Dear Ms. Tillman:

On behalf of the Vietnam Competition Administration Department, Ministry of Industry
and Trade (MOIT), Socialist Republic of Vietnam, enclosed is a copy of the letter prepared by
MOIT in response to the U.S. Department of Commerce's invitation to submit comments on the
application of the countervailing duty laws to Vietnam.'

! Polyethylene Retail Carrier Bags From the Socialist Republic of Vietnam: Initiation of Countervailing Duty
Investigation and Request for Public Comment on the Application of the Countervailing Duty Law to Imports From
the Socialist Republic of Vietnam, 74 Fed. Reg. 19064, (April 27, 2009).
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In accordance with the request for comments, we are filing an original and eight copies of
this submission. Please contact the undersigned if you have any questions regarding this

submission.
W ,

William H. Barringer
Daniel L. Porter
Valerie Ellis

Vietnam Competition Administration
Department, Ministry of Industry and Trade
(MOIT), Socialist Republic of Vietnam
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POLYETHYLENE RETAIL CARRIER BAGS
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C-552-805

PUBLIC CERTIFICATE OF SERVICE

[ hereby certify that a complete copy of the foregoing public submission has been served

this day, by hand, upon the following persons:

On behalf of Petitioners Hilex Poly Co., LLC
and Superbag Corporation:

Joseph W. Dorn, Esq.

KING & SPALDING LLP

1700 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-4706

On Behalf of Advance Polybag Co., Ltd.
Arthur J. Lafave 111, Esq.

LAFAVE ASSOCIATES

1725 I Street, NW

Suite 300

Washington, DC 20006

Mr. Thoan Ngo

Commercial Counselor

Embassy of the Socialist Republic of Vietnam
Vietnam Trade Office

1730 M Street, NW

Suite 501

Washington, DC 20036

On behalf of Kinsplastic and VN Plastic Industries
Edmund W. Sim, Esq

HUNTON & WILLIAMS

1900 K Street, NW

Washington, DC 20006-1109

On Behalf Of Ampac Packaging (Vietnam), L.td.

On behalf of Ampac Packaging (Vietnam) Ltd.

Ronald M. Wisla, Esq.

GARVEY SCHUBERT BARER
5th Floor

Flour Mill Building

1000 Potomac Street, NW
Washington, DC 20007-3501

and Alpha Plastic (Vietnam) Co., Ltd.
Peter Koenig, Esq.

SQUIRE, SANDERS & DEMPSEY LLP
1201 Pennsylvania Avenue, NW

Suite 500

Washington, DC 20004

On behalf of of Fotai
Robert G. Gosselink, Esq.
TRADE PACIFIC PLLC
719 A Street, NW
Washington, DC 20002

/s

Valerie Ellis, Esq.
Winston & Strawn

1700 K Street, NW
Washington, DC 20006

Dated: May 27, 2009
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U.S. Department of Commerce
j4th Street & Constitution Avenue, N.W,
Washington, D.C. 20230

Cc.. Barbara E. Tillman, Director
AD/CVD Operations, Office 6

fmport Administration, Room 1870

Pdth Street & Constitution Avenue, N.W.
Washington, D.C. 20230

Re: Application of Countervailing Duty Law to Imports from Vietnam: Request for
Comments

The Ministry of Industry and Trade (MOTT) ot the Socialist Republic of Vietnam would
like to express its compliments to United States’s Department of Commerce (Commerce) and
hereby submit this letter in response to the Commerce's Notice intiating the countervailing duty
mvestigation of Polyethylene Retail Carrier Bags from the Socialist Republic of Vieinam and its
Request for Public Comment on the Application of the Cowntervailing Duy Law to Imports from
the Socialist Republic of Vietnam. MOIT's objection to the initiation of this investigation and
application of countervailing duties was previously presented in consultations held on April 13,
2009 i Washington D.C and in a written submission presented in connection with the
consultations

On October 17,2007, Commerce made a final decision to reverse its traditional policy of
relusing to apply the countervailing duty ("CVD") laws to non market economies ("NMI12"), and




for the first time allowed the CVD laws 1o be applied against an NMI the People’s Repubhe of
China.  In defending its decision to apply these laws 1o China, Commerce explained that while
China's economy had changed significantly enough to allow Commerce to dentfy whether a
subsidy had been coniferred by the government. it had not transitioned sulliciently so that 1t
should not be treated as an NME, Commerce's findings in this regard were quite specific and
were limited 1o the application of the CVI laws to China. not to the combined use of CVI) and
AD-NME wrade remedies generally. Nevertheless. having made these findings only with respect
to China. Commerce has decided to inttiate a CVD and NME-AD case against another NME

country, namely Vietnam. apparently based on the petitoning U.S. industry's allegation that
Vietnam is "not unlike” China. MOIT believes that the application of both types of trade remedy
against Vietnam to be unfair and lack both factual and legal basis. and asks that Commerce
maintain its traditional approach of non-application of CVD law to Vietam as long as the
United States still treats Vietnam as an NME. immediately abandon this action against Vietnam
and rescind the investigation inttiation against Polyethylene Retail Carrier Bags {rom Vietham.

First, MOTT would note that Commerce had undertaken several recent examination of the
China’s economy and s status as an NML betore determining that China was suflicienth
market oriented to allow Commerce o conduct o countervarling duty wvestigation. this is
simply not the situation with respect to Vietnam.  The only such examination that has wken place
with respect 10 Vietnam was i 2002 and Commerce determined at that time that Vietnam was
not a market economy.  In contrast. had undertaken several recent examinations of China's
cconomy 1 the period leading up o its acceptance of a countervailing duty petition against
China. The proper course of action for Commerce would be to undertake such a study before
making any determination as to whether or not Vietnam is sufficiently market oriented 0 be
subject to CVIDY's. Lndertaking such a study 1 the course of the investigation is impractical
given the ime hmits. In addition, the mere initiation of an investigation is unlair and will disrupt
Vietnamese exports during the period any such determuination on Vietham's market orientation
extent 15 pending. Unless and untilt Commerce has determined that the factual predicate i terms
ol Vietham being sufficiently market onented to apply countervailing duties exists. the
mnvestigation and application of such measures is without an adequate factual support. Therefore,
MOIT considers that the proper course of action for Commerce would be to undertake such a
study before making any determination as to whether or not Vietnam is sulficiently market
oriented to be subjeet to CVD's.

Second. the actions taken by Commerce are inconsistent with both US. law and the .S,
obligations under the WO, As regards to LS. faw, the decision by the U.S. Court of Appeals
for the Federal Circuits followed by the failure of Congress o overturn that decision and by the
maintainance ol not applying CVD law against NMEs for 20 vears by Commerce clearly
establish that applicaton of CVD law 1o NMI's is inconsistent with U.S. law. In addition.
Commerce has taken no steps to modify its NME antidumping methodology to avoid the double
application of remedies for the same alleged unfair rading behavior. In essence. the AD and
CVD petitions are asking that Commerce adopt logically inconsistent positions. Al the same
pointin time. the AD and CVD petitions ask Commerce to conciude one the one hand that the
Vietnamese cconomy 1s not sufficiently market-based. thereby justitving the application of the
NMIEC AD methodology. and that on the other hand. the Viemamese cconomy s sufficiently
market-based to permit the application of the CVIX law. This absurd result itself reveals the error
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in Commerce's interpretation of its own "broad discretion”. Even the broadest agency discretion
should not be understood to allow Commerce to treat the United States' trading partners
inconsistently during simultancous proceedings, solely to achieve the most punitive outcome
possible. This, of course, is inconsistent with U.S. obligations under the WTO Agreement on
Subsidies and Countervailing Measures,

Third, the petition on which Commerce has mnitiated this investigation is more notable for
its omissions than 1t s for ity factual support of its allegations. 1t has taken broad policy
statements in various Governmient of Vietnam's documents and ignored the absence of any
mmplementing measures with respect to these broad policy goals. It has failed w0 even
superficially research whether or not export subsidies have been terminated as a result of
Vietnam's accession to the WTO.  And it has characterized Victnam's banking svstem in a
manner which would allow Vietnam's banks to operate inconsistently with the requirements
mposed by banking and credit laws and regulations.  Details were provided during the
consultations and are on the record of this mvestigation. Ironically, the measures which were at
the heart of the old "command and control” economy which Commerce historically has used as
the basis for not applying countervatling duties to NME's are now at the heart of the petitioners’
allegations of subsidies, Thus, these measures are being used both as the basis of continuing
Vietnam's NME status and as the basis for determining the existence of subsidies. 1 economic
development plans and the Government of Vietham's perceived control over the economy are
the rationale for continuing to classify Vietnam as an NMEL it 15 difficult 1o see how these same
plans can also be the basis for the determination of subsidies. In short. as demonstrated dunng
the consultation process. there 1s ample publicly available information 1o contradict virtually
every subsidy allegation and. in turn. 1o ratse the question as o why Vietnam is sull considered
an NME

Morcover. the action taken by Commerce is particularly unfair and harmful. msofar as it
goes against the spirit ot cooperation and equality that have previously established mn U.S.-
Vietnam trade relations. Frest of all, the United States and Vietnam have had a comprehensive
bilateral trade agreement for almost nine years. Sccondly, Vietnam has committed o a detailed
and comprehensive phase out of all illegal subsidies pursuant to its WTO commitments, and it
has honored and implemented each and every one of these commitments. Notably, neither the
United States nor any other WTO member has found it necessary to bring an action against
Vietnam in the WTO. Finally. the ULS and Vietnam continue to forge close economic ties under
the rubric of the US-Vietnam Trade and Investment Pramework Agreement (THA) which
nsel! resulted m the first round of Bilateral Investment Treaty (BT negotiations in December
2008 in Washington, DC. Put simply, Commerce's tl-advised application of double remedies
unlairly and absently of factual as well as legal basis against Vietnam can do nothing but stifle
the robust multilateral economic cooperation that the two countries have established with much
cffort for over a decade.  Although MOIT disagrees with Commercce's reading of 1LS. law as
allowing 1t to impose countervailing duties on an NME. even under Commeree's reading it
retains the discretion w0 not apply such measures. Commeree should have exercised that
discretion in this case,

Frnally, v a time of global economie crisis. the United States™ President hus warned all
Americans time and again not to turn inward and retreat behind a wall of protectionism. Indeed,

o



the United States has joined other countries in calling on the global community to forego
protectionist measures so as not o worsen the crisis.  Broadening the protectionist weapons
against Vietnam's exports at such a time is clearly mconsistent with the United States” policy
foregoing protectionist measures during a time of global economic crisis.

Once again. MOIT requests DOC to consider thoroughly the comments and evidence
mentioned above as well as in the official written submission sent to DOC by MOIT on April 15,
2009 and to determine not to apply CVD law against Vietnam as long as the United States sull
reats Vietnam as an NMIE
Smeerely.

{signed)

.o Danh Vinh
Vice Minister of Industry and Trade
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B6$ Thuong mai Hoa Ky
14th Street & Constitution Avenue, N.W.
Washington, D.C. 20230

Ba Barbara E. Tillman, Gidm doc

Chuong trinh AD/CVD, Ban 6

Phong Quan ly Nhap Khau, Phong 1870
14th Street & Constitution Avenue, N.W.

Washington, D.C. 20230

Vv A’p Dung Ludr 1 hué Chong Tro Cuap Déi Vi Hang Nhdp Khau Tie Ficr Nam.
Yeéu Cau Dua Ra Binh ludn,

Bo Cong Thuong (MOIT) cta nuoe CHXICN Viét Nam gui In chao trin trong
dén Bo Thuong mai Hoa Ky (DOC) va, qua thu nay. ¢o cac y kién phan hoi lai /hung
hao cua Bé Thueong mai Hoa Ky (DOC) vé viée khoi xueomg vu diéu tra chong tro cup
Tui PE szg hang hoa ban le tie nude € H\H( N Vit Nam va Yéu cau cde Binh ludn

cong khai vé viée dp dung ludt chong o cap doi véi hang nhap khau tir mece CHXHCN
Viér Nam. M()H da dua ra cac phan ddi vé vide khoi xuong diéu tra va viée ap dung
thué chong trg cép tai phién tham van véi DOC ngay 15 thang 4 nam 2009 va trong van
ban tham vén chinh thrc.

Ngay 17 thang 10 nam 2007, DOC da dua ra quydét dmh thay d6i chinh sich
truy én thung cua minh la khong dp dung luét thué Lhong tro cap ("CVD™) d6i voi cie
nude ¢é nén kinh & phi thi truong ("NME™). va Jan dau tién DOC ap dung luat CVD doi
vt motnugde NME. do 1a nude Cong Hoa Nhan Dan Trung Hoa Dé chimg minh quy é




