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Background

On April 6, 2011, the Department of Commerce (“the Department™) published the Preliminary
Determination of this investigation.> On July 27, 2011, the Department made available to all
parties the Fine Furniture Post-Preliminary Analysis, the Layo Post-Preliminary Analysis, and
the Yuhua Post-Preliminary Analysis. The “Analysis of Programs” and “Subsidies Valuation
Information” sections below describe the subsidy programs and the methodologies used to
calculate benefits from the programs under investigation. We have analyzed the comments
submitted by the interested parties in their scope, case, and rebuttal briefs in the “Analysis of
Comments” section below, which also contains the Department’s responses to the issues raised
in the briefs. We recommend that you approve the positions in this memorandum. Below is a
complete list of the issues in this investigation for which we received comments and rebuttal
comments from parties:

General Issues

Comment 1 Application of the CVD Law to the PRC and Double Counting
Comment 2 Whether Application of the CVD Law to NMEs Violates the APA
Comment 3 Requests for Information Regarding Other Programs

Comment 4 Provision of Electricity for Less Than Adequate Remuneration
Comment5 Application of AFA to Non-Cooperative Respondents

Comment 6 Removal of Companies in the List of AFA Companies

! For this Issues and Decision Memorandum, we are using short cites to various references, including administrative
determinations, court cases, acronyms, and documents submitted and issued during the course of this proceeding,

throughout the document. We have appended to this memorandum a table of authorities, which includes these short
cites as well as a guide to the acronyms.




Comment 7 “All-Others” Rate Calculation

Scope-Related Issues

Comment 8 Exclusion Requests for Plywood Panels or Veneer
Comment 9 Strand-Woven Lignocellulosic Flooring
Comment 10 Scope Language Regarding HTSUS Subheadings
Comment 11 Continued Requests for Certain Exclusions

Use of Facts Otherwise Available and Adverse Inferences

Sections 776(a)(1) and (2) of the Act provide that the Department shall apply “facts otherwise
available” if necessary information is not on the record or an interested party or any other person:
(A) withholds information that has been requested; (B) fails to provide information within the
deadlines established, or in the form and manner requested by the Department, subject to
subsections (c)(1) and (e) of section 782 of the Act; (C) significantly impedes a proceeding; or
(D) provides information that cannot be verified as provided by section 782(i) of the Act.

Section 776(b) of the Act further provides that the Department may use an adverse inference in
applying the facts otherwise available when a party has failed to cooperate by not acting to the
best of its ability to comply with a request for information.

A. GOC — Electricity

Consistent with our Preliminary Determination, we are applying facts available for the
“Electricity for LTAR” program in this final determination.

The GOC did not provide a complete response to the Department’s January 3, 2011
questionnaire regarding the alleged provision of electricity for LTAR. Specifically, the
Department requested that the GOC provide the original provincial price proposals for 2006 and
2008 for each province in which a mandatory respondent or any reported “cross-owned”
company is located. Because the requested price proposals are part of the GOC’s electricity
price adjustment process,2 the documents are necessary for the Department’s analysis of the
program. At page 48 of the GQR, the GOC responded that the proposals were drafted by the
provincial governments and submitted to the NDRC. The GOC further stated it was unable to
provide the internal working documents from the NDRC with its response. On February 18,
2011, the Department issued a supplemental questionnaire and reiterated its request for this
information. In response, the GOC stated, the “GOC maintains its position that the requested
original pr(g)vincial proposals are internal working documents for NDRC’s review and cannot be
provided.”

Consequently, we determine that the GOC has withheld necessary information that was
requested of it and, thus, that the Department must rely on “facts available” in making our final

% See, e.g., Magnesia Bricks from the PRC at 45472 and accompanying IDM at Comment 8, wherein the
Department quoted the GOC as reporting that these price proposals “are part of the price setting process within
China for electricity.” All citations to administrative cases are listed in full citation in the attached table.

% See GISR at 4.



determination.® Moreover, we determine that the GOC has failed to cooperate by not acting to
the best of its ability to comply with our request for information as it did not respond by the
deadline dates, nor did it explain to the Department’s satisfaction why it was unable to provide
the requested information. Consequently, an adverse inference is warranted in the application of
facts available.” In drawing an adverse inference, we find that the GOC’s provision of electricity
constitutes a financial contribution within the meaning of section 771(5)(D) of the Act and is
specific within the meaning of section 771(5A) of the Act. We have also relied on an adverse
inference in selecting the benchmark for determining the existence and amount of the benefit.°
The benchmark rates we have selected are derived from information on the record of this
investigation and are the highest applicable electricity rates for the user categories reported by
the mandatory respondents.’

For details on the calculation of the subsidy rate for the respondents, see below at section 1.4.,
“Provision of Electricity for LTAR.”

B. Non-Cooperative Companies

In this investigation, 124 companies® did not provide a response to the Department’s Q&V
questionnaire issued as part of the respondent selection process. We confirmed that each of these
companies either received the Q&V questionnaire sent via United Parcel Service and did not
respond, or refused delivery of the Q&V questionnaire.’

These non-cooperating companies withheld requested information and significantly impeded this
proceeding. Specifically, by not responding to requests for information concerning the Q&V of
their sales, the companies impeded the Department’s ability to select the most appropriate
respondents in this investigation. Thus, in reaching our final determination, pursuant to sections
776(a)(2)(A) and (C) of the Act, we are basing the CVD rate for these non-cooperating
companies on facts otherwise available.

We further determine that an adverse inference is warranted, pursuant to section 776(b) of the
Act. By failing to submit responses to the Department’s Q&V questionnaires, these companies
did not cooperate to the best of their ability in this investigation. Accordingly, we find that an
adverse inference is warranted to ensure that the non-cooperating companies will not obtain a
more favorable result than had they fully complied with our request for information.

In deciding which facts to use as AFA, section 776(b) of the Act and 19 CFR 351.308(c)(1) and
(2) authorize the Department to rely on information derived from: (1) the petition; (2) a final
determination in the investigation; (3) any previous review or determination; or (4) any other
information placed on the record. The Department’s practice when selecting an adverse rate

See sections 776(a)(1), 776(a)(2)(A), and 776(a)(2)(B) of the Act.

See section 776(b) of the Act.

See sections 776(b)(2) and 776(b)(4) of the Act.

See GQR at Exhibit E-5 and E-6.

This is a change from the Preliminary Determination in which we found that 127 companies did not respond to
our Q&V questionnaire. See Comment 6 “Removal of Companies in the List of AFA Companies” for further
discussion.

® See Respondent Selection Memo.
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from among the possible sources of information is to ensure that the rate is sufficiently adverse
“as to effectuate the statutory purposes of the adverse facts available rule to induce respondents
to provide the Department with complete and accurate information in a timely manner.”*® The
Department’s practice also ensures “that the party does not obtain a more favorable result by
failing to cooperate than if it had cooperated fully.”**

It is the Department’s practice in CVD proceedings to select, as AFA, the highest calculated rate
in any segment of the proceeding.*? In previous CVD investigations of products from the PRC,
we adapted the practice to use the highest rate calculated for the same or similar program in
another PRC CVD proceeding.® Thus, under this practice, for investigations involving the PRC,
the Department computes the total AFA rate for non-cooperating companies generally using
program-specific rates calculated for the cooperating respondents in the instant investigation or
calculated in prior PRC CVD cases. Specifically, for programs other than those involving
income tax exemptions and reductions, the Department applies the highest calculated rate for the
identical program in the investigation if a responding company used the identical program, and
the rate is not zero.

Thus, for this final determination, consistent with the Preliminary Determination and the
Department’s recent practice, we are computing a total AFA rate for the non-cooperating
companies using program-specific rates calculated for the cooperating respondents in this
investigation.™* Specifically, for programs other than those involving income tax exemptions and
reductions, we are applying the highest calculated rate for the identical program in this
investigation.

As explained in Lawn Groomers Initiation™ and accompanying Initiation Checklist, where the
GOC can demonstrate through complete, verifiable, positive evidence that non-cooperating
companies (including all their facilities and cross-owned affiliates) are not located in particular
provinces whose subsidies are being investigated, the Department will not include those
provincial programs in determining the countervailable subsidy rate for the non-cooperating
companies.’® In this investigation, the GOC has not provided any information which would
permit us to conclude that non-cooperating companies (including all their affiliates and cross-
owned affiliates) are not located in particular provinces whose subsidies are being investigated.
Therefore, we are making the adverse inference that the non-cooperating companies had
facilities and/or cross-owned affiliates that received subsidies under all of the sub-national
programs on which the Department initiated.

Consistent with this, we have calculated the non-cooperating companies’ countervailable
subsidies as follows:

See, e.¢., Semiconductors From Taiwan — AD at 8932.

' See SAA H.R. Rep. at 870.

See, e.¢., LWS from the PRC and accompanying IDM at 6-8.

Id.; see also Lawn Groomers from the PRC at 4-6.

See, e.¢., KASR from the PRC and accompanying IDM at 4-5, and Aluminum Extrusions and accompanying IDM
at 10-15.

15 See Lawn Groomers Initiation at 42324,

16 See, e.g., KASR from the PRC and accompanying IDM at 2.
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1. Income Tax Reduction and Exemption Programs

For the income tax rate reduction or exemption programs, we are applying an adverse inference
that the non-cooperating companies paid no income taxes during the POI. The three programs
are: (1) Two Free, Three Half Program; (2) Local Income Tax Exemption and Reduction
Program for Productive FIEs; and (3) Income Tax Subsidies for FIEs Based on Geographic
Location.

The standard income tax rate for corporations in the PRC is 25 percent.!” The highest possible
benefit for all income tax reduction or exemption programs combined is 25 percent. Therefore,
we are applying a CVD rate of 25 percent on an overall basis for these three income tax
programs (i.e., these three income tax programs combined provide a countervailable benefit of
25 percent). This approach is consistent with the Department’s past practice.'®

2. VAT and Tariff Reduction Programs

Among the responding companies in this investigation, Fine Furniture had the highest calculated
rate for the “VAT and Tariff Exemptions on Imported Equipment” program. Therefore, we are
using, as AFA, Fine Furniture’s rate of 0.56 percent.

3. Provision of Goods and Services for LTAR

Among the responding companies in this investigation, Fine Furniture had the highest calculated
rate for the Provision of Electricity for LTAR program. Therefore, we are using, as AFA, Fine
Furniture’s rate of 0.70 percent.

4. Grant Programs

As stated above, the Department applies the highest calculated rate for the identical program in
the investigation if a mandatory respondent used the identical program, and the rate is not zero.
Therefore, for the “Certification of National Inspection-Free on Products and Reputation of Well
Known Firm — Jiashan County,” we are applying the 0.16 percent rate found for Yuhua. For the
“International Market Development Fund Grants for Small and Medium Enterprises,” we are
applying the 0.07 percent rate found for Layo. For the “GOC and Sub-Central Government
Grants, Loans, and Other Incentives for Development of Famous Brands,” we are applying the
0.24 percent rate found for Yuhua.

On this basis, we determine that the AFA countervailable subsidy rate for the non-cooperating
companies to be 26.73 percent ad valorem.'® Because we are relying upon information gathered
in this proceeding, we do not need to corroborate the AFA countervailable subsidy rate in
accordance with section 776(c) of the Act.

'" See GQR at 12.

18 See, e.g., Aluminum Extrusions and accompanying IDM at 12, LWTP from the PRC and accompanying IDM at 3,
and CWP from the PRC and accompanying IDM at 2.

9 See AFA Calc Memo.



Changes since the Preliminary Determination

Since the Preliminary Determination, the Department received comments from multiple parties
alleging five companies that were preliminarily deemed non-cooperating actually responded to
the Q&V questionnaire. Subsequently, the Department issued questionnaires to these five
companies to address their status. As a result of this analysis, we have determined to remove
three of these companies from the list of non-cooperating companies. Thus, for this final
determination, we are applying AFA to 124 companies. See “Comment 6: Removal of
Companies in the List of AFA Companies.”

Application of All-Others Rate to Companies Not Selected as Mandatory Respondents

In addition to Fine Furniture, Layo, and Yuhua, we received responses to the Q&V questionnaire
from 67 other companies.’® Though these 67 companies were not chosen as mandatory
respondents, they did cooperate fully with the Department’s request for Q&V information.
Therefore, we are applying the all-others rate to them.

Subsidies Valuation Information

A. Allocation Period

The AUL period in this proceeding, as described in 19 CFR 351.524(d)(2), is 10 years according
to the U.S. Internal Revenue Service’s 1977 Class Life Asset Depreciation Range System, as
revised.?! No party in this proceeding has disputed this allocation period.

B. Attribution of Subsidies

The Department’s regulations at 19 CFR 351.525(b)(6)(i) state that the Department will
normally attribute a subsidy to the products produced by the corporation that received the
subsidy. However, 19 CFR 351.525(b)(6)(ii)-(v) directs that the Department will attribute
subsidies received by certain other companies to the combined sales of the recipient and other
companies if: (1) cross-ownership exists between the companies; and (2) the cross-owned
companies produce the subject merchandise, are a holding or parent company of the subject
company, produce an input that is primarily dedicated to the production of the downstream
product, or transfer a subsidy to a cross-owned company.

According to 19 CFR 351.525(b)(6)(vi), cross-ownership exists between two or more
corporations where one corporation can use or direct the individual assets of the other
corporation(s) in essentially the same ways it can use its own assets. This section of the
Department’s regulations states that this standard will normally be met where there is a majority
voting ownership interest between two corporations or through common ownership of two (or
more) corporations. The preamble to the Department’s regulations further clarifies the
Department’s cross-ownership standard. According to the preamble, relationships captured by

% See Respondent Selection Memo at 4.
1 See U.S. Internal Revenue Service Publication 946 (2008), How to Depreciate Property, at Table B-2: Table of
Class Lives and Recovery Periods.



the cross-ownership definition include those where

the interests of two corporations have merged to such a degree that one corporation can
use or direct the individual assets (or subsidy benefits) of the other corporation in
essentially the same way it can use its own assets (or subsidy benefits). . .Cross-
ownership does not require one corporation to own 100 percent of the other corporation.
Normally, cross-ownership will exist where there is a majority voting ownership interest
between two corporations or through common ownership of two (or more) corporations.
In certain circumstances, a large minority voting interest (for example, 40 percent) or a
“golden share” may also result in cross-ownership.?

Thus, the Department’s regulations make clear that the agency must look at the facts presented in
each case in determining whether cross-ownership exists.

The CIT has upheld the Department’s authority to attribute subsidies based on whether a
company could use or direct the subsidy benefits of another company in essentially the same way
it could use its own subsidy benefits.?

a. Fine Furniture

Fine Furniture responded to the Department’s original and supplemental questionnaires on behalf
of itself and its affiliated parties Great Wood and FF Plantation. These companies are cross-
owned within the meaning of 19 CFR 351.525(b)(6)(vi) by virtue of common ownership.**
Consistent with the Preliminary Determination, we are continuing to attribute subsidies received
by Fine Furniture to its sales, in accordance with 19 CFR 351.525(b)(6).

Fine Furniture identified Great Wood as a supplier of kiln dried lumber, cut-to-size lumber, and
face veneer for furniture and flooring.?> Because these products are primarily dedicated to the
production of the downstream product, and consistent with the Preliminary Determination, we
are attributing subsidies received by Great Wood to the combined sales of Great Wood and Fine
Furniture (excluding intercompany sales), in accordance with 19 CFR 351.525(b)(6)(iv).

Fine Furniture identified FF Plantation as a supplier of plywood cores to Fine Furniture for the
production of wood flooring.?® Because these products are primarily dedicated to the production
of the downstream product, and consistent with the Preliminary Determination, we are
attributing subsidies received by FF Plantation to the combined sales of FF Plantation and Fine
Furniture (excluding intercompany sales), in accordance with 19 CFR 351.525(b)(6)(iv).

i. EV Adjustment

Fine Furniture has reported that its affiliate, Double F, issued invoices for Fine Furniture’s sales
of subject merchandise to the United States. Thus, Fine Furniture has requested the Department

%2 See CVD Preamble at 65401.
2 See Fabrique at 600-604.

#* See FFQR at 4 and 6.

% See FFQR at 4.

% 1d. at 6.



make an adjustment to the calculated subsidy rate to account for the mark-up between the export
value from the PRC and the entered value of subject merchandise into the United States.

Citing the Coated Paper Decision Memorandum, Fine Furniture stated that the adjustment is
appropriate for the following reasons:*’ 1) the U.S. invoice is issued through Fine Furniture’s
affiliate, Double F, and includes a mark-up from the invoice issued from Fine Furniture to
Double F; 2) the exporter, Fine Furniture, and the party that invoices the customer, Double F, are
affiliated; 3) the U.S. invoice establishes the customs value to which CVDs are applied; 4) there
IS a one-to-one correlation between the Double F invoice and the Fine Furniture invoice; 5) the
merchandise is shipped directly to the United States; and 6) the invoices can be tracked as back-
to-back invoices that are identical except for price.”®

As indicated by the determination cited by Fine Furniture, the Department has a practice of
making an adjustment to the calculated subsidy rate when the sales value used to calculate that
subsidy rate does not match the entered value of the merchandise, e.g., where subject
merchandise is exported to the United States with a mark-up from an affiliated company, and
where the respondent can provide data to demonstrate that the six criteria above are met. In the
instant case, the information submitted by Fine Furniture supports its claim and the information
also permits an accurate calculation of the adjustment. Therefore, as in the Preliminary
Determination, we have made the adjustment for this final determination.

The information submitted by Fine Furniture in support of its claim and the amounts used to
calculate the adjustment are business proprietary.”

b. Layo

Layo responded on behalf of itself, a producer of subject merchandise, as well as on behalf of
Brilliant, an affiliated trading company.*

Consistent with the Preliminary Determination, we are continuing to attribute subsidies received
by Layo to its sales, in accordance with 19 CFR 351.525(b)(6).

Layo reported that it made export sales of subject merchandise to the United States during the
POI through Brilliant.** Thus, in accordance with 19 CFR 351.525(c), and consistent with the
Preliminary Determination, we are cumulating the benefit from subsidies provided to Brilliant
with the benefit from subsidies provided to Layo for this final determination.

c. Yuhua

Yuhua responded on behalf of itself, a producer of subject merchandise. Yuhua identified
affiliated companies but reported that these affiliates do not produce subject merchandise or

% See Coated Paper from the PRC and accompanying IDM at Comment 32.

® See FFQR at 26.

See Fine Furniture Final Calc Memo.
0 See LQR at 3.

! See LQR (Brilliant) at 2.
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provide inputs primarily dedicated to the production of the downstream products.*? Because
these companies do not fall within the situations described in 19 CFR 351.525(b)(6)(iii)-(v), we
do not reach the issue of whether these companies and Yuhua are cross-owned within the
meaning of 19 CFR 351.525(b)(6)(vi) and, consistent with the Preliminary Determination, we
are not including these companies in our subsidy calculations.

C. Benchmarks and Discount Rates

a. Discount Rates for Allocating Non-recurring Subsidies

Consistent with 19 CFR 351.524(d)(3)(i)(C), we have used, as our discount rate, the long-term
interest rate calculated according to the methodology described below for the year in which the
government agreed to provide the subsidy.

b. Short-Term RMB Interest Rate Benchmark

The Department’s regulations at 19 CFR 351.524(d)(3) state that Department will use as a
discount rate the following, in order of preference: (A) the cost of long-term, fixed-rate loans of
the firm in question, excluding any loans that the Department has determined to be
countervailable subsidies; (B) the average cost of long-term, fixed-rate loans in the country in
question; or (C) a rate that the Department considers to be most appropriate. For the reasons
explained in CFS from the PRC, loans provided by Chinese banks reflect significant government
intervention in the banking sector and do not reflect rates that would be found in a functioning
market.*®* Because of this, any loans received by respondents from private Chinese or foreign-
owned banks would be unsuitable for use as a discount rate under 19 CFR 351.524(d)(3)(i)(A).
Similarly, we cannot use a national interest rate for commercial loans as envisaged by 19 CFR
351.524(d)(3)(i)(A).

Therefore, because of the special difficulties inherent in using a Chinese benchmark for loans,
the Department is selecting an external market-based benchmark interest rate. The use of an
external benchmark is consistent with the Department’s practice. For example, in Softwood
Lumber from Canada, the Department used U.S. timber prices to measure the benefit for
government-provided timber in Canada.®*

We are calculating the external benchmark using the regression-based methodology first
developed in CFS from the PRC and updated in LWTP from the PRC.*> This benchmark interest
rate is based on the inflation-adjusted interest rates of countries with per capita GNIs similar to
the PRC, and takes into account a key factor involved in interest rate formation, that of the
quality of a country’s institutions, that is not directly tied to the state-imposed distortions in the
banking sector discussed above.

% See YQR at Exhibit 1.

¥ See CFS from the PRC and accompanying IDM at Comment 10.

¥ See Softwood Lumber from Canada at 15545 and accompanying IDM at “Analysis of Programs, Provincial
Stumpage Programs Determined to Confer Subsidies, Benefit.”

% See CFS from the PRC and accompanying IDM at Comment 10, and LWTP from the PRC and accompanying
IDM at 8-10.



Following the methodology developed in CFS from the PRC, we first determined which
countries are similar to the PRC in terms of GNI, based on the World Bank’s classification of
countries as low income, lower-middle income, upper-middle income, and high income. The
PRC falls in the lower-middle income category, a group that includes 55 countries.®® As
explained in CFS from the PRC, this pool of countries captures the broad inverse relationship
between income and interest rates.

Many of these countries reported lending and inflation rates to the International Monetary Fund,
and they are included in that agency’s IFS. With the exceptions noted below, we have used the
interest and inflation rates reported in the IFS for the countries identified as “low middle
income” by the World Bank. First, we did not include those economies that the Department
considered to be NMEs for AD purposes for any part of the years in question, for example:
Armenia, Azerbaijan, Belarus, Georgia, Moldova, and Turkmenistan. Second, the pool
necessarily excludes any country that did not report both lending and inflation rates to IFS for
those years. Third, we removed any country that reported a rate that was not a lending rate or
that based its lending rate on foreign-currency denominated instruments. For example, Jordan
reported a deposit rate, not a lending rate, and the rates reported by Ecuador and Timor L’Este
are dollar-denominated rates; therefore, the rates for these three countries have been excluded.
Finally, for each year the Department calculated an inflation-adjusted short-term benchmark rate,
we have also excluded any countries with aberrational or negative real interest rates for the year
in question.>’

c. Benchmarks for Long-Term Loans

The lending rates reported in the IFS represent short- and medium-term lending, and there are
not sufficient publicly available long-term interest rate data upon which to base a robust
benchmark for long-term loans. To address this problem, the Department has developed an
adjustment to the short- and medium-term rates to convert them to long-term rates using
Bloomberg U.S. corporate BB-rated bond rates.*® In Citric Acid from the PRC, this methodology
was revised by switching from a long-term mark-up based on the ratio of the rates of BB-rated
bonds to applying a spread which is calculated as the difference between the two-year BB bond
rate and the n-year BB bond rate, where n equals or approximates the number of years of the
term of the loan in question.®

Analysis of Programs

Based upon our analysis of the petition and the responses to our questionnaires, we determine the
following:

l. Programs Determined To Be Countervailable

% See The World Bank Country Classification, http://econ.worldbank.org/.

¥ The resulting inflation-adjusted benchmark lending rates are provided in the Memorandum from Shane Subler to
the File, “Discount Rates for Allocating Non-recurring Subsidies” (March 10, 2011).

% See, e.g., LWRP from the PRC at 35642, and accompanying IDM at 8.

¥ See Citric Acid from the PRC and accompanying IDM at Comment 14.
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1. Income Tax Subsidies for FIEs Based on Geographic Location

To promote economic development and attract foreign investment, “productive” FIEs located in
coastal economic zones, special economic zones or economic and technical development zones
in the PRC were subject to preferential tax rates of 15 percent or 24 percent, depending on the
zone.”® These preferential rates were established on June 15, 1988, pursuant to the Provisional
Rules on Exemption and Reduction of Corporate Income Tax and Business Tax of FIES in
Coastal Economic Development Zone issued by the Ministry of Finance, and continued under
Article 7 of the FIE Tax Law on July 1, 1991. The Department has previously found this
program countervailable.*!

As a result of the transition provisions of the new Enterprise Income Tax Law, which came into
force on January 1, 2008, enterprises that were eligible for the reduced rates of 15 percent or 24
percent g\re to be gradually transitioned to the uniform rate of 25 percent over a five-year

i 14
period.

Fine Furniture reported using this program during the POL.*® In particular, because of its
location, Fine Furniture was entitled to a 15 percent rate until December 31, 2007.** Under the
transition rules, the State Council Notice on Implementation of Transnational Preferential
Policies, Fine Furniture’s maximum tax rate increased to 18 percent in 2008.%

We determine that the reduced income tax rate paid by productive FIEs under this program
confers a countervailable subsidy. The reduced rate is a financial contribution in the form of
revenue forgone by the GOC, and it provides a benefit to the recipient in the amount of the tax
savings.*® We further determine that the reduction afforded by this program is limited to
enterprises located in designated geographic regions and, hence, is specific under section
771(5A)(D)(iv) of the Act.

To calculate the benefit, we treated the income tax savings enjoyed by Fine Furniture as a
recurring benefit, consistent with 19 CFR 351.524(c)(1). To compute the amount of the tax
savings, we compared the income tax Fine Furniture would have paid in the absence of the
program (i.e., at the 25 percent rate) with the tax rate applicable to the company for the tax return
filed during the POI (i.e., 18 percent). We divided the benefits received by Fine Furniture in the
POI by its sales during the POI, in accordance with 19 CFR 351.525(b)(6)(i).

On this basis, we determine that Fine Furniture received a countervailable subsidy of 0.09
percent ad valorem under this program.

“® See GQR at Exhibit A-1

1 See Citric Acid from the PRC and accompanying IDM at 14 - 15 and CFS from the PRC and accompanying IDM
at 12.

2 See G1SR at SGQ1-2.

*® See FFQR at 18.

“1d.

** See G1SR at SGQ1-2.

“® See section 771(5)(D)(ii) of the Act and 19 CFR 351.509(a)(1).
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2. Two Free, Three Half Program

Under Article 8 of the FIE Tax Law, an FIE that is “productive” and is scheduled to operate for
more than ten years may be exempted from income tax in the first two years of profitability and
pay income taxes at half the standard rate for the subsequent three years.*” The Department has
previously found this program countervailable.*®

Fine Furniture reported that it and Great Wood used this program during the POL.* Specifically,
in 2008, Fine Furniture was in the second year of paying taxes at half its normal tax rate.® Great
Wood was in its first of two tax-free years.™

We determine that the exemption or reduction of the income tax paid by productive FIEs under
this program confers a countervailable subsidy. The exemption/reduction is a financial
contribution in the form of revenue forgone by the GOC, and it provides a benefit to the recipient
in the amount of the tax savings.”> We also determine that the exemption/reduction afforded by
this program is limited as a matter of law to certain enterprises, i.e., “productive” FIEs and,
hence, is specific under section 771(5A)(D)(i) of the Act.*

To calculate the benefit, we treated the income tax savings enjoyed by Fine Furniture and Great
Wood as a recurring benefit, consistent with 19 CFR 351.524(c)(1). To compute the amount of
the tax savings, we compared the income tax the above companies would have paid in the
absence of the program (i.e., at the rates of 18 percent for Fine Furniture and 25 percent for Great
Wood) with the income tax the companies actually paid during the POI (i.e., at the rates of nine
percent for Fine Furniture and zero percent for Great Wood). For Fine Furniture, we divided the
benefits received in the POI by its sales during the POI, in accordance with 19 CFR
351.525(b)(6)(i). For Great Wood, we divided the benefits received in the POI by the combined
sales of Fine Furniture and Great Wood, less intercompany sales, in accordance with 19 CFR
351.525(b)(6)(iv).

On this basis, we determine that Fine Furniture received a countervailable subsidy of 0.15
percent ad valorem under this program.

3. VAT and Tariff Exemptions on Imported Equipment

Enacted in 1997, the Circular of the State Council on Adjusting Tax Policies on Imported
Equipment (GUOFA No. 37) exempts both FIEs and certain domestic enterprises from the VAT
and tariffs on imported equipment used in their production so long as the equipment does not fall
into prescribed lists of non-eligible items. Qualified enterprises receive a certificate of
entitlement either from the NDRC or its provincial branch. The Department has previously

*" See GQR at Exhibit A-1.

*® See, e.g., CFS from the PRC and accompanying IDM at 10-11.
* See FFQR at 14.

% 1d. at 16.

L d.

%2 See section 771(5)(D)(ii) of the Act and 19 CFR 351.509(a)(1).
See CFS from the PRC and accompanying IDM at Comment 14.
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found this program countervailable.>

Fine Furniture and Great Wood reported using this program and provided a list of the VAT and
tariff exemptions that they received for imported capital equipment since December 11, 2001.>

We determine that VAT and tariff exemptions on imported equipment under this program confer
a countervailable subsidy. The exemptions are a financial contribution in the form of revenue
forgone by the GOC, and they provide a benefit to the recipients in the amount of the VAT and
tariff savings.”® We further determine the VAT and tariff exemptions under this program are
specific under section 771(5A)(D)(i) because the program is limited to certain enterprises, i.e.,
FIEs and domestic enterprises with government-approved projects.”’

Normally, we treat exemptions from indirect taxes and import charges, such as the VAT and
tariff exemptions, as recurring benefits, consistent with 19 CFR 351.524(c)(1), and expense these
benefits in the year in which they were received. However, when an indirect tax or import
charge exemption is provided for, or tied to, the capital structure or capital assets of a firm, the
Department may treat it as a non-recurring benefit and allocate the benefit to the firm over the
AUL.%® Because these VAT and tariff exemptions were received for capital equipment, we are
applying the allocation rules described in 19 CFR 351.524(b), as explained below.

For Fine Furniture and Great Wood, we applied the “0.5 percent test,” pursuant to 19 CFR
351.524(b)(2), for each of the years in which exemptions were reported (treating the year of
receipt as the year of approval). For the years in which the amount was less than 0.5 percent, we
expensed the exempted amounts in the year of receipt, consistent with 19 CFR 351.524(b)(2).
For those years in which the VAT and tariff exemptions were greater than or equal to 0.5
percent, we have allocated the benefit over the AUL, consistent with 19 CFR 351.524(b)(1). We
used the discount rate described above in the “Benchmarks and Discount Rates” section to
calculate the amount of the benefit for the POI.

For Fine Furniture, we divided the benefits received in or allocated to the POI by its sales during
the POI, in accordance with 19 CFR 351.525(b)(6)(i). For Great Wood, we divided the benefits

received in or allocated to the POI by the combined POI sales of Fine Furniture and Great Wood,
less intercompany sales, in accordance with 19 CFR 351.525(b)(6)(iv).

On this basis, we determine that Fine Furniture received a countervailable subsidy of 0.56
percent ad valorem.

4. Provision of Electricity for LTAR

For the reasons explained in the “Use of Facts Otherwise Available and Adverse Inferences”

> See Citric Acid from the PRC and accompanying IDM at 19 — 20, CFS from the PRC and accompanying IDM at
14, and Seamless Pipe from the PRC and accompanying IDM at 23-25.

% See FFQR at 21 and Exhibit 14.

% See section 771(5)(D)(ii) of the Act and 19 CFR 351.510(a)(1).

%" See CFS from the PRC and accompanying IDM at Comment 16.

% See 19 CFR 351.524(c)(2)(iii) and 19 CFR 351.524(d)(2).
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section above, we are basing our determination regarding the government’s provision of
electricity in part on AFA.

In a CVD case, the Department requires information from both the government of the country
whose merchandise is under investigation and the foreign producers and exporters. When the
government fails to provide requested information concerning alleged subsidy programs, the
Department, as AFA, typically finds that a financial contribution exists under the alleged
program and that the program is specific. However, where possible, the Department will
normally rely on the responsive producer’s or exporter’s records to determine the existence and
amount of the benefit to the extent that those records are useable and verifiable.

Consistent with this practice, the Department finds that the GOC’s provision of electricity
confers a financial contribution, under section 771(5)(D)(iii) of the Act, and is specific, under
section 771(5A) of the Act. To determine the existence and amount of any benefit from this
program, we relied on the companies’ reported information regarding the amounts of electricity
they purchased and the amounts they paid for electricity during the POl. We compared the rates
paid by Fine Furniture, Layo, and Yuhua for their electricity to the highest rates that they would
have paid in the PRC during the POI. Specifically, we compared the respondents’ electricity
payments to what the respondents would have paid under the highest rates on the record for the
same user category (e.g., “large industrial users”). This benchmark reflects the adverse inference
we have drawn as