





























physically incorporated into the finished products; 2) based on the small quantities used during
the POI, the record indicates that these materials are consumables that are not replaced so
regularly as to represent a direct factor rather than overhead; 3) based on Indian accounting
practices, the four Indian companies’ financial statements which the Department used to
calculate the surrogate financial ratios/values included such materials as overhead materials, not
direct materials; and 4) in the normal course of business, Guizhou Tyre classified all four of
these materials as overhead.

Petitioners’ reliance on Sawblades 05/22/06 is misplaced. In Sawblades 05/22/06, the
Department valued certain “process materials and chemicals” as FOPs because such materials
were required for certain production stages.?> However, the Department included certain other
materials in overhead because, while required for stages of production, those materials were not
replaced so regularly as to represent a direct material as opposed to being an overhead
material.”**> Guizhou Tyre’s water treatment materials are similar to the materials the
Department valued as overhead in Sawblades 05/22/06 as well as the “trace chemicals” used to
cool reactors in Saccharin 11/15/94, which the Department found were infrequently used in the
production process and typically small in value relative to total cost of manufacturing.?*
Furthermore, certain of the materials in Sawblades 05/22/06 that the Department valued as FOPs,
such as paint thinner, were incorporated into the final product (paint thinner was used to dilute
direct materials lacquer and varnish).?*®> In contrast, Guizhou Tyre uses water to produce steam,
which is never incorporated into the final product.

Materials used for testing:

Guizhou Tyre uses seven of the 34 materials for testing by its technical department.?*® These
seven materials are properly included as manufacturing overhead materials because: 1) none of
these materials is physically incorporated into the finished products; 2) none of these materials
represents a significant portion of Guizhou Tyre’s manufacturing costs; 3) based on Indian
accounting practices, the four Indian companies’ financial statements which the Department used
to calculate the surrogate financial ratios/values included such materials as overhead materials,
not direct materials; and 4) in the normal course of business, Guizhou Tyre classified all seven of
these materials as overhead.

211 . . . . . L . . ,
These include cooling agent, diesel oil, grease lubricant, machine oil, petrol oil, and valve. See Guizhou Tyre’s

SQR, section D, at Exhibit D-20.

212 506 Sawblades 05/22/06 IDM at Comment 2.
213 See id.,

214 see Saccharin 11/15/94 at 58824,

215 See Sawblades 05/22/06 IDM at Comment 2.

216 These include BASF resin, silicon rubber, stearic acid, compound rubber, carbon black, zinc oxide and process

chemical 40MSF. See Guizhou Tyre’s SQR, section D, at Exhibit D-20.
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We disagree with Petitioners’ application of Pipe-Romania 06/23/00. In Pipe-Romania
06/23/00, the respondent had MEPs of lacquer, but claimed that the MEPs of lacquer from
Germany were only used for testing.?!” The Department determined that the MEP prices of
lacquer from Germany were reliable, and that the respondent failed at verification to demonstrate
that the German lacquer was used for testing purposes only.?*® Accordingly, pursuant to 19 CFR
351.408(c)(1), the Department used the MEP price paid for German-sourced lacquer to value the
respondent’s lacquer inputs.”*® However, in this case, at verification we confirmed that the
amounts of carbon black, zinc oxide and compound rubber that Guizhou Tyre classified as
overhead were, in fact, used in the technical department.?®

Seclusion agents:

Guizhou Tyre uses eight of the 34 materials as seclusion agents, ““~ specifically to prevent mixed
rubber from sticking to itself.”* These eight materials are properly included as manufacturing
overhead materials because: 1) none of these materials is physically incorporated into the
finished products; 2) based on the small quantities used during the POI, the record indicates that
Guizhou Tyre’s seclusion agents are consumable materials used too infrequently to be treated as
a direct material, and not traceable to a particular product;”*® 3) none of these materials represent
a significant portion of Guizhou Tyre’s manufacturing costs;*** 4) based on Indian accounting
practices, the four Indian companies’ financial statements which the Department used to
calculate the surrogate financial ratios/values included such materials as overhead materials, not
direct materials; and 5) in the normal course of business, Guizhou Tyre classified all eight of
these materials as overhead.

221

Bridgestone argues that Guizhou Tyre’s seclusion agents are similar to the chemicals determined
to be direct materials in Bicycles 04/30/96, because Guizhou Tyre’s seclusion agents are

247 Pipe-Romania 06/23/00 IDM at Comment 10.

218 Id.

219
ld.

220 see Guizhou Tyre Verification Report at 32 and at Exhibit 18A at 350-351.

221 These include glycerin, oil-filled cloth, paint, parting agent, polypropylene fiber, seclusion agent, silicon oil and

talcum powder. See Guizhou Tyre SQR, section D, at Exhibit D-20.
222 566 Guizhou Tyre Verification Report at 32-33.

223 gee Persulfates 02/02/05 IDM at Comment 4, in which the Department defined “indirect materials” as “items
used in production process but not traceable to particular product”, and items “added directly to products but whose
cost is so small that the effort of tracing that cost to individual products would be greater than the benefit of
accuracy (e.g., the cost of glue used in furniture manufacturing).”

224 506 Urea 02/21/03 IDM at Comment 5 (noting that among the key factors to consider in determining whether a
material should be included in overhead is the relative cost of the input and its contribution to the production process
and finished product, the Department valued a catalyst as overhead because of its low value, despite the catalyst
being used in the production process).
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necessary inputs for the curing and calendaring stages of tire production, rather than a
miscellaneous or occasionally used consumable material. However, the chemicals determined to
be direct materials in Bicycles 04/30/96 were incorporated into the final products: in pre-treating
the semi-finished products, the chemicals permeated the components and were never completely
washed off.?*® In the case at hand, we have no record evidence that the seclusion agents Guizhou
Tyre used permeate the mixed rubber or in any other way are incorporated into the final product.
Absent cg)zrgtrary information, the Department presumes that a consumable is an indirect overhead
material.

Other miscellaneous materials:

For nine of the 34 materials, neither Petitioners nor Bridgestone made any specific arguments
that the Department should include these items as direct materials.”*’ Accordingly, for the final
determination the Department has continued to treat these nine materials as overhead materials
because: 1) none of these materials is physically incorporated into the finished products; 2) none
of these materials is essential for production; 3) all of these products are used for incidental
purposes, such as cleaning and packing; 4) none of these materials represents a significant
portion of Guizhou Tyre’s manufacturing costs; 5) based on Indian accounting practices, the
four Indian companies’ financial statements which the Department used to calculate the
surrogate financial ratios/values included such materials as overhead materials, not direct
materials; and 6) in the normal course of business, Guizhou Tyre classified all nine of these
materials as overhead.

Comment 28: Calculation of Guizhou Tyre’s Domestic Movement Expenses

Bridgestone argues that the Department should recalculate foreign-inland freight (rail freight and
train freight), domestic brokerage expense, and domestic insurance expense based upon actual
weights, rather than Guizhou Tyre’s reported standard weights, because Guizhou Tyre’s
movement expenses are incurred on an actual weight basis. In support of this argument,
Bridgestone relies on Guizhou Tyre Preliminary Analysis Calculation Memo, and information
found in Bridgestone’s February 19, 2008, submission and Guizhou Tyre’s CQR. Bridgestone
requests that the Department calculate Guizhou Tyre’s actual weights based on the weighted
average of the percentage difference between the standard and actual weights of the eight
transactions verified by the Department, instead of a cumulative percent difference basis that
Guizhou Tyre provided at verification, because the latter is driven by the percent difference of
heavier tires.

Guizhou Tyre argues that the Department should not recalculate domestic movement expenses to

225 5e0 Bicycles 04/30/96 at 19040.

226 5ee Persulfates 02/02/05 IDM at Comment 4 (noting that “it is the Department’s practice, absent any
information to the contrary, to consider such items as ‘consumables’ generally as an indirect material).

227 These include dust-proof hat, grease-removing agent, plastic bag, plastic sheet, standard nylon thread, thread,

Titan Bronze, washing powder, and clay. See Guizhou Tyre’s SQR, section D, at Exhibit D-20.
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account for the average difference between the reported nominal and actual weight of tires
because: 1) Bridgestone has failed to substantiate its claim that surrogate providers charge on an
actual weight basis; 2) the available data shows that the overall difference is small, and that there
is no discernible pattern to the differences, positive or negative, that would justify an upward
adjustment; and 3) there is no evidence that the results of Guizhou Tyre’s calculation of the
percentage differences are driven by the size of the tires. In support of this argument, Guizhou
Tyre cites its CQR.

Department’s Position: In the preliminary determination, the Department used the product
weight reported in field WEIGHTU of Guizhou’s U.S. sales database to calculate four different
movement expenses: rail freight, truck freight, domestic brokerage, and domestic insurance.??®
Guizhou reported WEIGHTU on a nominal (i.e., standard) weight basis.??® At verification we
discovered that Guizhou Tyre’s reported standard weight differed from the actual weight shown
on relevant shipping documentation.?*°

At the outset, we note that Bridgestone’s assertion that surrogate providers (of freight, brokerage,
and insurance) charge customers based on actual weight of the shipped merchandise is likely to
be true. However, we believe that calculating the four above-mentioned domestic movement
expenses based on Guizhou Tyre’s reported standard weights is both reasonable and the most
accurate methodology available on the record. Based on the verification, we have determined
that there is neither a pattern of underreporting nor any significant differences between standard
and actual weights for the eight transactions verified by the Department. Specifically, the
percentage differences as calculated by both Guizhou Tyre and Bridgestone confirm this lack of
any consistent pattern: there are both positive and negative differences for both larger and
smaller tires.?®" Furthermore, we note that many of the positive differences are accounted for in
the weight of tubes and flaps,?*> which have been determined to be outside the scope of this
investigation.** Thus, taking into account the added weight of tubes and flaps, the percentage
differences are even less significant. Therefore, for the final determination, we have continued
to use Guizhou Tyre’s standard reported weights to calculate the final margin.

228 geq Analysis Memorandum for the Preliminary Determination: Guizhou Tyre Co., Ltd. (Feb. 5, 2008) at 5-6.
See also Petitioners’ and Bridgestone’s Comments on Ministerial Errors Resulting from the Preliminary
Determination, (Feb. 19, 2008) at 4-5.

229 560 Guizhou Tyre’s SQR at C-4.
230 see Guizhou Tyre Verification Report at 20.

231 5ee Guizhou Tyre Verification Report, at Exhibit 11A; Guizhou Tyre Rebuttal Brief at Exhibit 1; Bridgestone
Case Brief at Attachment 6.

%32 Tubes and flaps are included in the actual weight shown on the relevant shipping documentation, but not the
standard weight reported to the Department. See Guizhou Tyre Verification Report at Exhibit 11A (for preselect
sales that have tubes and flaps); and Guizhou Tyre Verification Report at Exhibit 11B (for the weight of tubes and
flaps on preselect sales of tube-type tires).

233 See Comment 21.
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Because we have decided to continue to use Guizhou Tyre’s standard weights for the final
determination, we need not address which party’s calculation of the difference between standard
and actual weights would be more appropriate.

Comment 29: Treatment of Guizhou Tyre’s Demurrage Charge

Bridgestone argues that the Department should add demurrage charges contained on one of
Guizhou Tyre’s U.S. slaes invoices to all of Guizhou Tyre’s subject merchandise shipped to the
same destination on the same day because information on the record demonstrates that Guizhou
Tyre incurred the same demurrage charge for these additional sales. In support of this argument,
Bridgestone cites Guizhou Tyre Verification Report and Guizhou Tyre’s May 5, 2008,
submission.

Guizhou Tyre argues that the Department should add demurrage charges for only the one sale
where such charge was incurred. Guizhou Tyre explains that the one-time demurrage charge that
it did incur was due to circumstances particular to that specific customer and shipment in
question, and that the other containers shipped on the same day that Bridgestone claims also had
demurrage charges were shipped to different customers that did not have the same particular
circumstance which would have required demurrage. Guizhou Tyre also notes that Department
verifiers closely examined TED’s trial balance at verification and detected no unreported
demurrage charges. In support of this argument, Guizhou Tyre cites Guizhou Tyre Verification
Report.

Department’s Position: We disagree with Bridgestone’s assertion that information on the
record indicates that Guizhou Tyre incurred demurrage charges for all of Guizhou Tyre’s sales
shipped to the same destination on the same day. As Guizhou Tyre notes, the one-time
demurrage charge that it did incur was due to circumstances particular to that specific customer
and shipment in question, and the other containers shipped on the same day were shipped to
different customers that did not have the same particular circumstance which would have
required demurrage.>* Furthermore, we verified TED’s trial balance at verification and found
no unreported demurrage charges.?®®> Accordingly, we have calculated the final margin by
including only Guizhou Tyre’s one reported demurrage charge in its international freight
expenses.

Comment 30: Distance from Guizhou Tyre’s Factory to the Guangzhou Warehouse

Bridgestone requests that the Department use the distance by train from Guiyang®*® to
Guangzhou provided by Petitioners for the distance between Guizhou Tyre’s factory and

234 56 Guizhou Tyre Verification Report at Exhibit 29, page 3.
235 5ee Guizhou Tyre Verification Report at 21-23.

230 | their case briefs, Petitioners referred to “the City of Guizhou.” The Department presumes Petitioners meant to
refer to “Guiyang,” the city in which Guizhou Tyre’s factory is located.
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Guizhou Tyre’s Guangzhou warehouse, instead of the distance reported by Guizhou Tyre. In
support of this argument, Bridgestone cites Guizhou Tyre’s May 5, 2008, submission and
Petitioners’ March 18, 2008, submission.

Guizhou Tyre requests that the Department continue to use the distance Guizhou Tyre reported.
Guizhou Tyre notes that it has certified to the accuracy and completeness of its reported data,
including this distance. Furthermore, Guizhou Tyre argues that its reported distance is more
accurate than the distance submitted by Petitioners because the documentation used to support
Petitioners’ distance does not reference the specific Guizhou Tyre factory or Guizhou Tyre
Guangzhou warehouse locations. In support of this argument, Guizhou Tyre cites Petitioners’
March 18, 2008, submission.

Department’s Position: We agree with Guizhou Tyre that its reported distance by train
between Guizhou Tyre’s factory and Guizhou Tyre’s Guangzhou warehouse is more accurate
than the distance provided by Petitioners. Petitioners’ distance is not specific as to the locations
of Guizhou Tyre’s factory and the Guangzhou warehouse, and there is no record evidence to
show that Guizhou Tyre’s reported distance is not reliable. Accordingly, we have continued to
use Guizhou Tyre’s reported distance for the final margin calculation.

Comment 31: Appropriate Unit of Measure for Guizhou Tyre’s Reported Water
Consumption

Bridgestone argues that, in the preliminary determination, the Department incorrectly converted
the source value for water from meters cubed (“M*”) into kilograms (“kg™), because the
surrogate value for water was already reported on a kg basis. Accordingly, Bridgestone requests
that the Department not convert the surrogate value for water into kg in the final determination.
In support of this argument, Bridgestone cites Guizhou Tyre Preliminary Analysis Calculation
Memo.

No other parties commented on this issue.

Department’s Position: We agree with Bridgestone that the Department incorrectly converted
the source value for water from M? into kg because no conversion was necessary. However,
while Bridgestone argues that both values were originally provided in kgs, the source value for
water is reported on a per-M>-basis,>" and Guizhou Tyre reported its water usage on a per-M>-
basis.?*® Accordingly, we have not converted the source value for water into kg in our final
margin calculations for Guizhou Tyre.

287 See Final SV Memo at 3 and Attachment V.

238 See Guizhou Tyre’s DQR at D-14.
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Comment 32: Treatment of Guizhou Tyre’s Unreported Labor Hours Discovered at
Verification

Bridgestone requests that the Department include in its final margin calculation the labor hours

for Guizhou Advance Rubber, Co., Ltd. (“GAR”) that were discovered at verification and were

originally unreported. In support of this argument, Bridgestone cites Guizhou Tyre Verification
Report.

No other parties commented on this issue.

Department’s Position: On May 5, 2008, pursuant to instructions from the Department,
Guizhou Tyre submitted a revised FOP database that included these previously unreported GAR
labor hours.?® Accordingly, the Department has included in its final margin calculation the
labor hours for GAR that were discovered at verification and originally unreported.

Comment 33: Classification of Guizhou Tyre’s Sales Made to a Certain U.S.
Customer

Petitioners argue that the Department should exclude from the final margin calculation the sales
made by Guizhou Tyre to a particular U.S. customer because Guizhou Tyre did not export the
goods, but merely sold them in China, and the so-called “trading house rule,” in which
knowledge of ultimate destination controls, does not apply to NME cases. Petitioners request
that the Department conduct an independent analysis of Guizhou Tyre’s sales to this particular
U.S. customer in order to determine a combination rate for the combination of Guizhou Tyre and
that particular U.S. customer. In support of this argument, Petitioners rely on Policy Bulletin
05.1 and Guizhou Tyre’s SQR.

Guizhou Tyre argues that it has properly reported its sales to this particular U.S. customer as U.S
sales because these sales satisfy the Department’s “knowledge test” for NME situations, which is
satisfied where the transaction is made directly with an ME entity, transacted in a market-based
currency, and the NME producer has constructive knowledge that the merchandise it sold is
destined for the United States. In support of this argument, Guizhou Tyre cites Wonderful
Chemical (2003), GSA (1999), Tetrahydrofurfuryl Alcohol 06/18/04, Creatine 12/20/99, Hand
Trucks 10/14/04, and Guizhou Tyre’s SQR. Guizhou Tyre explains that it transacted the subject
sales in U.S. dollars with the knowledge that the customer was located in the United States.
Accordingly, Guizhou Tyre argues that its sales to this particular U.S. customer are properly
classified as U.S. sales. In the event the Department concludes that Guizhou Tyre is not the
appropriate exporter for Guizhou Tyre’s sales made to this U.S. customer in which the
destination identified on the sales documentation and U.S. sales database is not a U.S. location,
then Guizhou Tyre requests that the Department only exclude Guizhou Tyre’s sales to that
particular U.S. customer in which the listed destination is not a U.S. location.

Department’s Position: We have continued to treat Guizhou Tyre as the company selling for

239 Guizhou Tyre’s Revised Sales and FOP Data (May 5, 2008).
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export to the United States to this particular customer. Specifically, Guizhou Tyre sold for
export to the United States subject merchandise by invoicing this particular U.S. customer, which
is located in the United States, in U.S. dollars and shipping the merchandise to a bonded
warehouse in Shenzhen, China, where the U.S. customer took title and possession. 24°
Furthermore, Guizhou Tyre itself identified and reported these sales as U.S. sales. Based on
these circumstances, we believe that Guizhou Tyre had knowledge of the destination of these
sales. Accordingly, we have continued to include all of Guizhou Tyre’s reported sales to this
particular U.S. customer as U.S. sales for purposes of calculating Guizhou Tyre’s final margin.

Pursuant to Policy Bulletin 05.1, Petitioners request that the Department conduct an independent
analysis of Guizhou Tyre’s sales to this particular U.S. customer in order to determine a
combination rate for the combination of Guizhou Tyre and that particular U.S. customer. As
explained above, the Department has determined that all of Guizhou Tyre’s sales to this
particular customer are properly classified as U.S. sales. Therefore, the appropriate combination
rate is the one applicable to Guizhou Tyre for any given sale. %

Comment 34: Byproduct Offset for Guizhou Tyre

Guizhou Tyre argues that the Department should grant Guizhou Tyre a byproduct offset on all of
its byproduct sales, both those to affiliated and unaffiliated companies, because: 1) the
Department has a well-established policy of granting respondents a byproduct offset in an NME
investigation where the respondent demonstrates that the byproducts are resold; 2) the
Department generally refuses to grant byproduct offsets only where there is insufficient evidence
on the record to account for the factors involved in recovering the resulting scrap; and 3)
Guizhou Tyre does not fall within this exception. Guizhou Tyre argues that, contrary to the
Department’s decision in the preliminary determination denying Guizhou Tyre a byproduct
offset, the Department’s established policy does not require that the sales of byproducts be made
only to unaffiliated companies. Guizhou Tyre argues that, at a minimum, it is entitled to a
byproduct offset for byproduct sales to unaffiliated companies. Guizhou Tyre notes that it
revised its FOP database so that the Department can identify which byproduct sales were made
to unaffiliated companies. In support of these arguments, Guizhou Tyre cites Guangdong
Chem.(2006), Aspirin 05/25/00, Rebar-PRC 06/22/01, Fish 03/05/03, HFHTs 09/06/05, 1SOS-
PRC 05/10/05, Silicon Metal-Russia 02/11/03, Mushrooms 07/21/05, Guizhou Tyre Verification
Report, Guizhou Tyre Preliminary Analysis Calculation Memo, and Guizhou Tyre’s SQR.

Bridgestone argues that the Department should deny Guizhou Tyre a byproduct offset for
Guizhou Tyre’s byproduct sales to affiliated companies because Guizhou Tyre has not
demonstrated that its byproducts sold to affiliates were reintroduced into the production process.

240 5ee section 772(a) of the Act: “The term “export price’ means the price at which the subject merchandise is first
sold (or agreed to be sold) before the date of importation by the producer or exporter of the subject merchandise
outside of the United States to an unaffiliated purchaser in the United States or to an unaffiliated purchaser for
exportation to the United States, as adjusted under subsection (c) of this section” (emphasis added).

24 The Department’s boilerplate cash deposit instructions for Customs is available at:

http://ia.ita.doc.gov/download/custboil-nme.htm#5. See instructions at 6.B.
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Relying on CLPP 09/08/06, Rebar-PRC 06/22/01, and 1ISOS-PRC 05/10/05, Bridgestone argues
that the Department only allows a byproduct offset when a respondent can demonstrate that a
byproduct was either: 1) sold to unaffiliated customers; or 2) was of commercial value and had
been reintroduced in the production process. In support of this argument, Bridgestone also cites
Guizhou Tyre Verification Report and Guizhou Tyre’s May 5, 2008, submission.

Department’s Position: Section 773(c) of the Act does not mention the treatment of
byproducts. However, the Department has interpreted the Act to allow the granting of an offset
to costs of production for a byproduct generated in the manufacturing process that is either sold
for revenue or has commercial value and is reintroduced into production.?*? Prior cases do not
draw clear distinctions between byproduct sales to affiliated versus unaffiliated parties, but rather
state that the Department grants a byproduct offset for sales revenue generated from sales of
byproducts.?*®

Both Bridgestone’s and Guizhou Tyre’s reliance on prior cases is misplaced for the following
reasons. Bridgestone cites CLPP 09/08/06, Rebar-PRC 06/22/01, and 1SOS-PRC 05/10/05 for
the proposition that the Department only allows a byproduct offset when a respondent can
demonstrate that a byproduct was either: 1) sold to unaffiliated customers; or 2) was of
commercial value and had been reintroduced in the production process. In Rebar-PRC 06/22/01,
the Department granted byproduct offsets for the respondent’s sales to both affiliated and
unaffiliated customers. In that case, the Department granted the byproduct offset for the sales to
affiliates citing that the respondent demonstrated that the byproducts in question had commercial
value and were reintroduced into the production process of non-subject merchandise. However,
in this current investigation, the Department did not request Guizhou Tyre to submit
documentation to establish that its byproducts sold to affiliates were either resold to unaffiliated
parties or reintroduced into the production process of its affiliates. Rather, we looked to the
existence of a market price for the byproduct to support a finding that the byproduct has
commercial value, as in our policy cases involving ME countries.?** Petitioners, Bridgestone,
Guizhou Tyre, and Xugong have submitted SV information on the record for Guizhou Tyre’s
claimed byproducts.** We find that reliable SVs for the claimed byproducts demonstrate that

242 5e0 Guangdong Chem.(2006), at 1373; HFHTs 09/06/05 IDM at Comment 8.E.; Aspirin 05/25/00 IDM at
Comment 13; and Rebar-PRC 06/22/01 IDM at Comment 5.C.

243 5ee 1SOS-PRC 05/10/05 IDM at Comment 18 (“In circumstances where respondents sold their by-products, the
Department’s practice is to offset production costs with the sales revenue of the recoveries/byproducts.”); and
HFHTs 09/06/05 IDM at Comment 8.E. (“The Department will offset production costs with the sales revenue only if
the byproduct is either resold or has commercial value and re-enters the respondent’s production process.”)

244 |1 circumstances where the Department is concerned that the Department’s practice of granting byproduct
offsets is being manipulated via sales to affiliates, the Department reserves the right to request information regarding
the affiliates’ use or resale of the byproduct at issue.

245 See Guizhou Tyre’s DQR at 15 and Exhibit D-6-G; Guizhou Tyre’s December 7, 2007, submission, at Exhibit 1;

Guizhou Tyre’s December 10, 2007, submission, at Exhibit 5; Guizhou Tyre’s January 29, 2008, submission, at 33;
Petitioner’s January 18, 2008 submission, at 13-15 and 38; Bridgestone’s April 4, 2008, submission of the Indian
HTS; and Xugong 01/09/08 SQR at Exhibit 72.a.
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within the marketplace as a whole the byproduct has commercial value. Please refer to the Final
SV Memo, at Attachment I, for the SVs used to value Guizhou Tyre’s byproducts.

In neither CLPP 09/08/06 nor ISOS-PRC 05/10/05 did the Department include in its analysis of
the byproduct offset issue any discussion of sales to affiliated versus non-affiliated parties. In
CLPP 09/08/06, the Department denied the byproduct offset because the respondent had failed to
provide sufficient documentation of the byproduct produced and the amount of the byproduct
reintroduced into the production process.”*® However, Guizhou Tyre has demonstrated, and
Bridgestone and Petitioners have not alleged otherwise, the amounts of each byproduct produced
and sold during the POI, as well as a reasonable methodology for allocating the byproducts
between subject and non-subject merchandise.”*’” Furthermore, Guizhou Tyre is requesting a
byproduct offset only for byproducts that were sold, not for byproducts reintroduced into
Guizhou’s production process.

Guizhou Tyre cites HFHTs 09/06/05, ISOS-PRC 05/10/05, Silicon Metal-Russia 02/11/03,
Aspirin 05/25/00, and Rebar-PRC 06/22/01 for the proposition that there is a rebuttable
presumption that a byproduct offset should be granted. However, as Mushrooms 07/21/05
makes quite clear, “{p}arties requesting a byproduct offset have the burden of presenting to the
Department not only evidence that the generated byproduct is sold or re-used in the production
of the subject merchandise, but also all the information necessary for the Department to
incorporate such offsets into the margin calculation.”®*® The Department reinforced this position
in CLPP 09/08/06, stating that “{t}he mere fact that a company demonstrates that it sold
[byproducts] has been rejected by the Department in the past as a justification for allowing a
[byproduct] offset.”?*® In HFHTs 09/06/05, 1SOS-PRC 05/10/05, Silicon Metal-Russia 02/11/03,
Aspirin 05/25/00, and Rebar-PRC 06/22/01, the Department did not presume that the byproduct
offset should be granted until the respondents submitted the above-quoted requirements of actual
sales and/or reintroduction and a reasonable allocation methodology.?° Based on the submitted
record evidence, we find that Guizhou Tyre has met these burdens.

246 PP 09/08/06 IDM at Comment 23.

247 see Guizhou Tyre’s DQR at D-15 and Attachment D-6-G; and Guizhou Tyre SQR, section D, at 5. See also

HFHTs 09/06/05 IDM at Comment 8.E. (noting that the Department determined that the respondent demonstrated a
sufficient link between the recovery and sale of byproducts generated by the production of subject merchandise).

248 Mushrooms 07/21/05, at 42037.
249
CLPP 09/08/06 IDM at Comment 23.

20 56 HFHTS 09/06/05 IDM at Comment 8.E. (“The Department will not grant the offset when the respondent
fails to show either that the byproduct was sold, or that it had commercial value and was re-used in the production
process); ISOS-PRC 05/10/05 IDM at Comment 18 (“If the respondent fails to show that the byproduct was sold, or
that it had commercial value and was re-used, the then the Department does not allow the byproduct offset”);

Silicon Metal-Russia 02/11/03 IDM at Comment 11; Aspirin 05/25/00 IDM at Comment 13 (the Department granted
a byproduct offset only for the amount of byproducts sold, not for the remaining unsold byproduct); and Rebar-PRC
06/22/01 IDM at Comment 5.C. (the Department granted certain byproduct offsets only after the respondent
submitted sufficient support documentation on the record).
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Accordingly, for the final margin calculation we have granted Guizhou Tyre’s byproduct offsets
for its sales of byproducts to all parties, regardless of affiliation.

Comment 35: Treatment of Guizhou Tyre’s International Freight Costs

Guizhou Tyre argues that the Department should calculate Guizhou Tyre’s final margin using
Guizhou Tyre’s ME ocean freight amounts as reported because: 1) the amounts Guizhou Tyre’s
Chinese ocean freight agent invoiced for ocean freight represented a 100 percent pass-through of
the ME carrier’s freight charges; and 2) the ocean freight was paid for in U.S. dollars. Guizhou
Tyre notes that it uses a Chinese ocean freight agent, not a Chinese broker who would resell
freight services at a profit, which is why Guizhou Tyre’s ocean freight payments are 100 percent
passed through to the ME carriers. Guizhou Tyre argues that its reported freight amounts are
acceptable under the Department’s established policies because, at verification, the Department
examined documentation which demonstrated the full pass-through of payments from Guizhou
Tyre to the ME carrier. In support of this argument, Guizhou Tyre cites Sebacic Acid 08/14/00,
Apple Juice 04/13/00, Guizhou Tyre Verification Report, and Guizhou Tyre’s SQR.

Bridgestone argues that the Department should reject Guizhou Tyre’s reported ME purchase
prices and instead value Guizhou Tyre’s ocean freight with a surrogate value because: 1) the
Department will not use a price paid for an input in an ME currency if the input was sourced
through an NME provider, regardless of whether it is a broker or agent; and 2) Guizhou Tyre
failed to report prior to verification that it uses a Chinese broker to purchase its international
freight. In support of this argument, Bridgestone cites Bags 06/18/04, Pure Magnesium
10/17/06, and Guizhou Tyre Verification Report.

Department’s Position: We have continued to use the ME purchase prices to value Guizhou
Tyre’s international freight expenses. According to 19 CFR 351.408(c)(1), “where a factor is
purchased from a market economy supplier and paid for in a market economy currency, the
Secretary will use the price paid to the market economy supplier.” In its CQR, Guizhou Tyre
explained that it had reported the international freight charges purchased in U.S. dollars from ME
carriers.”®* At verification, we observed that Guizhou Tyre purchased ocean freight from an ME
carrier through the ME carrier’s agent in China.”*?

It is the Department’s established practice to accept payments for international freight if sourced
through a ME carrier if the NME respondent can “establish of link between the prices charged by
the market-economy carriers and the prices paid by the respondents.”®** In Pure Magnesium
10/17/06, Sebacic Acid 08/14/00, Apple Juice 04/13/00,and Aspirin 05/25/00, which contain fact
patterns very similar to those surrounding Guizhou Tyre’s ocean freight situation, the

%1 566 Guizhou Tyre’s CQR at C-33.
252 566 Guizhou Tyre Verification Report at 3 and Exhibit 12.D.

253 56 Sebacic Acid 08/14/00 IDM at Comment 8; see also Tetrahydrofurfuryl Alcohol-PRC 06/18/04 IDM at
Comment 4; HFHTs 09/15/04 IDM at Comment 10; and Shandong Huarang Machinery (2007) at *27-29 (affirming
the Department’s decision in HFHTs 09/15/04).
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Department used surrogate values for ocean freight charges instead of using the ME purchase
prices that respondents reported because respondents did not provide documentation linking the
prices charged by the ME carrier and the prices paid by respondents for international freight (i.e.,
the record in all of those cases only reflected payment documentation between PRC entities).*>

However, at verification, Guizhou Tyre, unlike the respondents in Pure Magnesium 10/17/06,
Sebacic Acid 08/14/00, Apple Juice 04/13/00, and Aspirin 05/25/00, provided a full document
trail demonstrating the link of Guizhou Tyre’s U.S. dollar payments to the ME carrier through
the ME carrier’s agent.”>> Guizhou Tyre’s international freight situation is identical to the
respondent in Tetrahydrofurfuryl Alcohol-PRC 06/18/04.2°° Accordingly, we have calculated
Guizhou Tyre’s final margin using its reported ME ocean freight amounts.

Comment 36: Appropriate Classification for Certain Guizhou Tyre Material Inputs

Guizhou Tyre submits that the Deparment’s conclusion in the Preliminary Determination
regarding HTS classifications for the following material inputs should be corrected in the final
determination: 1) reclaimed rubber 1; 2) reclaimed rubber 3; 3) styrene butadiene rubber 1500
(“SBR15007); 4) styrene butadiene rubber (“SBR1712”); 5) butyl rubber 1751; 6) polystyrene
rubber; 7) rosin; 8) phenolic resin SP-1055; and 9) lignite wax (“Paraffin_MicrocrystalWax”).
Guizhou Tyre argues that the record evidence demonstrates that the HTS classifications proposed
by Guizhou Tyre provide the correct basis for the surrogate values for these material inputs. In
support of this argument, Guizhou Tyre cites Prelim SV Memo, and Guizhou Tyre Verification
Report.

Bridgestone requests that the Department reject Guizhou Tyre’s arguments regarding the above
factor input classifications because: 1) the Department should not rely on the untimely
submission of new factor information that Guizhou Tyre first provided at verification; 2) for
four of the material inputs in question, Guizhou Tyre has failed to identify invoicing or purchase
documentation tying its factors to the industry standards on which Guizhou Tyre’s proposed
classifications rely; and, as a result 3) Guizhou Tyre has created ambiguity on the record as to
how Guizhou Tyre’s factors should be classified. Bridgestone argues that the Department should
use adverse facts available where there is ambiguity on the record as to Guizhou Tyre’s factors
by using the highest value classification that fits the factor. Bridgestone also requests that the
Department use, as adverse facts available, the second classification proposed by Guizhou Tyre
in its March 18, 2008, submission of revised factor data to value lignite wax, rather than the
classification proposed by Guizhou Tyre at verification. In support of these arguments,
Bridgestone cites Zenith (1993), Mannesmannrohren-Werke (2000), NSK (1996), Tianjin (1992),
Jinan Yipin (2007), Allied Pacific (2006), TRBs-PRC 03/08/02, Live Swine 04/14/97, Pipe

2% 560 Pure Magnesium 10/17/06 IDM at Comment 6; Sebacic Acid 08/14/00 IDM at Comment 8; Apple Juice
04/13/00 IDM at Comment 3; and Aspirin 05/25/00 IDM at Comment 8.

2% 5ee Guizhou Tyre Verification Exhibit 12 at 3-10.

2% gee Tetrahydrofurfuryl Alcohol-PRC 06/18/04 IDM at Comment 4.
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Fittings 02/07/03, Tianjin (2004), section 776 of the Act, Prelim SV Memo, Guizhou Tyre
Verification Report, Guizhou Tyre Verification Agenda, Webster’s Dictionary, the Department’s
Section D Questionnaire, Guizhou Tyre’s DQR, Guizhou Tyre’s SQR, Guizhou Tyre’s March
18, 2008, submission, Guizhou Tyre’s December 7, 2007 submission, and Petitioners’ March 26,
2008 submission.

In addition, Petitioners and Bridgestone claim that the Deparment’s conclusion in the
Preliminary Determination regarding HTS classifications for the following material inputs
should be corrected in the final determination: 1) BR9000 (“Rubber_BR9000”); 2) synthetic
rubber powder (“Rubber_Syn_Powder”); 3) acrylonitrile-butadiene rubber (“NBR”); and 4)
petroleum resin C-9. In support of this argument, Petitioners and Bridgestone cite Prelim SV
Memo, Guizhou Tyre’s December 7, 2007, submission, Guizhou Tyre’s March 18, 2008,
submission, and Petitioners’ December 17, 2007, submission.

Guizhou Tyre argues that the Department should reject Petitioners’ and Bridgestone’s claims
regarding the appropriate HTS classifications for synthetic rubber powder and NBR because: 1)
there is no legal basis to apply adverse inferences concerning Guizhou Tyre’s reported HTS
classifications; 2) Guizhou Tyre provided sufficient descriptions which the Department used to
properly classify synthetic rubber powder and NBR. In support of these arguments, Guizhou
Tyre cites sections 776 and 782 of the Act, Prelim SV Memo, Guizhou Tyre Verification Report,
Guizhou Tyre’s SQR, and Guizhou Tyre’s March 18, 2008, submission.

Department’s Position: Pursuant to section 773 of the Act, the Department’s surrogate value
determinations must be both reasonable and supported by substantial evidence on the record.?’
Bridgestone is correct that Guizhou Tyre has the burden to supply information on its factors of
production such that the Department can determine the appropriate surrogate values.”® As
explained below, Guizhou Tyre has met this burden.

Contrary to Bridgestone’s argument, section 776 of the Act, which governs the Department’s use
of adverse facts available, is not applicable to this situation. First, all information necessary to
properly classify and value Guizhou Tyre’s factors of production is available on the record.
Second, Guizhou Tyre has not withheld information from the Department, failed to provide
information in a timely manner (see below), impeded this investigation, or provided unverifiable
information.

Verification is intended to test the accuracy of data already submitted.?®® Verification is not
intended to be an opportunity for respondents to argue their position or submit new factual
information.?® As the Department stated in its verification agenda addressed to Guizhou Tyre:

27 See, e.g., Jinan Yipin (2007); Allied Pacific (2006); and TRBs-PRC 03/08/02.

2%8 See, e.¢., Zenith (1993); Mannesmannrohren-Werke (2000); NSK (1996); and Tianjin (1992).
259 Tianjin (2004).
260 See, e.g., Live Swine 04/14/97; and Pipe Fittings 02/07/03.
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New information will be accepted at verification only when: (1) the need for that
information was not evident previously; (2) the information makes minor corrections to
information already on the record; or (3) the information corroborates, supports, or
clarifies information already on the record.

We disagree with Bridgestone that Guizhou Tyre submitted its surrogate value information in an
untimely manner. All recommendations for the proper Indian HTS classification for Guizhou
Tyre’s surrogate value information submissions were submitted prior to the deadline for
submission of surrogate value information. At any time prior to the deadline for the submission
of surrogate value information, Bridgestone could have submitted additional information on the
record to rebut Guizhou Tyre’s proposed Indian HTS classifications. At verification, and
consistent with its standard Department practice, the Department selected as verification exhibits
certain information and documentation that the Department believed corroborated, supported
and/or clarified surrogate value information already on the record. The Department, not Guizhou
Tyre, placed on the record the surrogate value information found in the verification exhibits.
Thus, Bridgestone was not denied an opportunity to rebut information submitted by an interested
party, pursuant to 19 CFR 351.301(c)(1). Inits rebuttal case brief, Bridgestone provided
argument based on record evidence to support its position. However, the Department disagrees
with Bridgestone’s position.

Bridgestone incorrectly argues that, absent invoicing or purchase documentation tying Guizhou
Tyre’s actual factors to the cited industry standards, the Department has no reliable information
on which it can change its classification from the Preliminary Determination. In Shandong
Huarong Machinery (2006), the CIT upheld the Department’s decision to classify and value
certain factors of production based on record invoices from the respondent’s suppliers that
demonstrated that the respondent purchased the relevant factor. Similarly, for the Guizhou Tyre
factors in question, the Department has reliable information in the form of Guizhou Tyre’s post-
Preliminary Determination factor descriptions, industry standards, laboratory test results, and
invoices from Guizhou Tyre’s suppliers, some of which the Department requested and obtained
at verification.?®® The evidence on the record clearly supports the HTS classification changes for
Guizhou Tyre.?%

We agree with Bridgestone that the Department should value Guizhou Tyre’s factors using the
best available information. Accordingly, we have valued the following Guizhou Tyre factors of
production as discussed below:

Reclaimed rubber 1:

In the Preliminary Determination, the Department classified Guizhou Tyre’s reclaimed rubber 1
factor as a butyl rubber under Indian HTS 4002.39.00 (“Synthetic Rubber And Factice Derived
From Qils, In Primary Forms Or In Plates, Sheets Or Strip; Mixtures Of Any Product Of

261 gee Shandong Huarong Machinery (2006) at 1281: “Here, Commerce’s decision is supported by its review of

what [the respondent] purchased from its raw materials suppliers.”

262 5eq Shandong Huarong Machinery (2006) at 1280.
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Heading 4001 With Any Product Of This Heading, In Primary Forms Or In Plates, Sheets Or
Strip - Isobutene-isoprene (butyl rubber (1IR); halo-isobutene-isoprene rubber (CIIR or BIIR):
other”).?®® For the final determination, we have classified Guizhou Tyre’s reclaimed rubber 1
factor under Indian HTS 4003.00.00 (“Reclaimed Rubber in Primary Forms Or In Plates, Sheets
Or Strip”). While Guizhou Tyre has submitted multiple proposed HTS classifications for
reclaimed rubber 1 throughout this proceeding, at verification Guizhou Tyre demonstrated that
reclaimed rubber 1 is primarily made from butyl rubber waste, which meets the description of
merchandise classified under Indian HTS 4003.00.00.%*

Reclaimed rubber 3:

In the Preliminary Determination, the Department classified Guizhou Tyre’s reclaimed rubber 3
factor under Indian HTS 4003.00.00 (“Reclaimed Rubber In Primary Forms Or In Plates, Sheets
Or Strip”).?®> For the final determination, we have classified Guizhou Tyre’s reclaimed rubber 3
factor under Indian HTS 4004.00.00 (“Waste, Pairings And Scrap Of Rubber (Other Than Hard
Rubber) And Powders And Granules Obtained From Waste Rubber”). Guizhou Tyre’s
description of reclaimed rubber 3 throughout this investigation supports classifying reclaimed
rubber 3 under Indian HTS 4004.00.00.°® Furthermore, at verification Guizhou Tyre
demonstrated that reclaimed rubber 3 consists of waste rubber in granular forms, which meets
the description of merchandise classified under Indian HTS 4004.00.00.%%"

Styrene butadiene rubber 1500 (“SBR1500”):

In the Preliminary Determination, the Department classified Guizhou Tyre’s SBR1500 under
Indian HTS 4002.19.20 (“styrene butadiene rubber with styrene content exceeding 50%).2%®
For the final determination, we have classified Guizhou Tyre’s SBR 1500 under Indian HTS
4002.19.90 (“styrene-butadiene rubber (SBR); carboxulated styrene butadiene rubber (ZSBR): . .
. Other”). While Guizhou Tyre has submitted multiple proposed HTS classifications for SBR
1500 throughout this proceeding, at verification Guizhou Tyre demonstrated that SBR 1500
contains less than 50 percent styrene content, which meets the description of merchandise
classified under Indian HTS 4002.19.90.%%

283 prelim SV Memo at Attachment I1.
264 5ee Guizhou Tyre Verification Report at 33 and Exhibit 23, pages 8 and 13.

265 Prelim SV Memo at Attachment I1.

266 56 Guizhou Tyre’s December 7, 2008, submission at Exhibit 1; Guizhou Tyre’s December 10, 2008,
submission at Exhibit 5; Guizhou Tyre’s SQR, section D at Exhibit D-13; and Guizhou Tyre’s March 18, 2008,
submission at Attachment 1.

267 See Guizhou Tyre Verification Report at 33 and Exhibit 23, pages 14-15.
268 .
Prelim SV Memo at Attachment I1.

269 5ee Guizhou Tyre Verification Report at 33 and Exhibit 23, pages 16-17.
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Styrene butadiene rubber 1712 (“SBR1712"):

In the Preliminary Determination, the Department classified Guizhou Tyre’s SBR1712 under
Indian HTS 4002.19.20 (“Styrene Butadiene Rubber With Styrene Content Exceeding 50%).2"
For the final determination, we have classified Guizhou Tyre’s SBR 1712 under Indian HTS
4002.19.10 (“Oil Extended Styrene Butadiene Rubber”). While Guizhou Tyre has submitted
multiple proposed HTS classifications for SBR1712 throughout this proceeding, at verification
Guizhou Tyre demonstrated that SBR 1712 is an oil-extended styrene butadiene rubber, which
meets the description of merchandise classified under Indian HTS 4002.19.10.%™

Butyl rubber 1751:

In the Preliminary Determination, the Department classified Guizhou Tyre’s butyl rubber 1751
under Indian HTS 4002.39.00 (“Synthetic Rubber And Factice Derived From Oils, In Primary
Forms Or In Plates, Sheets Or Strip; Mixtures Of Any Product Of Heading 4001 With Any
Product Of This Heading, In Primary Forms Or In Plates, Sheets Or Strip - Isobutene-isoprene
(butyl rubber (1IR); halo-isobutene-isoprene rubber (CIIR or BIIR): other”).?’? For the final
determination, we have classified Guizhou Tyre’s butyl rubber 1751 under Indian HTS
4002.31.00 (“Isobutene-isoprene (Butyl) Rubber (I1R)”). While Guizhou Tyre has submitted
multiple proposed HTS classifications for butyl rubber 1751 throughout this proceeding, at
verification Guizhou Tyre demonstrated that butyl rubber 1751 is IR, which meets the
description of merchandise classified under Indian HTS 4002.31.00.%"

Polystyrene rubber:

In the Preliminary Determination, the Department classified Guizhou Tyre’s polystyrene rubber
under Indian HTS 3903.19 (“polystyrene other than expansible ones”).>”* For the final
determination, we have classified Guizhou Tyre’s polystyrene rubber under Indian HTS
3903.19.90 (“polystyrene other than expansible ones; other than moulding powder”). While
Guizhou Tyre has submitted multiple proposed HTS classifications for polystyrene rubber
throughout this proceeding, at verification Guizhou Tyre demonstrated that the polystyrene
rubber it purchased during the POI was of “good stiffness” and in the shape of granules, which
meets the description of merchandise classified under Indian HTS 3903.19.90.%"

%79 prelim SV Memo at Attachment I1.
%L see Guizhou Tyre Verification Report at 33 and Exhibit 23, pages 16 and 18.
272 .

Prelim SV Memo at Attachment I1.
213 5ee Guizhou Tyre Verification Report at 33 and Exhibit 23, pages 16 and 19.
274 .

Prelim SV Memo at Attachment I1.

215 See Guizhou Tyre Verification Report at 34 and Exhibit 23, pages 20-21.
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Rosin:

In the Preliminary Determination, the Department classified Guizhou Tyre’s rosin under Indian
HTS 3906.10.10 (“Acrylic Polymers In Primary Forms - Poly (methyl methacrylate) - Binders
for pigments or inks™).*”® For the final determination, we have classified Guizhou Tyre’s rosin
under Indian HTS 3806.10.10 (“gum rosin”). While Guizhou Tyre has submitted multiple
proposed HTS classifications for rosin throughout this proceeding, at verification Guizhou Tyre
demonstrated that the rosin it purchased was gum rosin, which meets the description of
merchandise classified under Indian HTS 3806.10.10.%

Phenolic resin SP-1055:

In the Preliminary Determination, the Department classified Guizhou Tyre’s phenolic resin SP-
1055 under Indian HTS 3812.10.00 (“Prepared Rubber Accelerators; Compound Plasticisers For
Rubber Or Plastics, Not Elsewhere Specified Or Included; Anti-oxidising Preparations And
Other Compound Stabilisers For Rubber Or Plastics: Prepared rubber accelerators”), which
generally covers a range of prepared rubber accelerators. >”® For the final determination, we have
classified Guizhou Tyre’s phenolic resin SP-1055 under Indian HTS 3909.40 (“phenolic resins”).
While Guizhou Tyre has submitted multiple proposed HTS classifications for phenolic resin SP-
1055 throughout this proceeding, at verification Guizhou Tyre demonstrated that the phenolic
resin SP-1055 it purchased was phenolic resin, which meets the description of merchandise
classified under Indian HTS 3909.40.7

Lignite wax (“Paraffin_MicrocrystalWax”):

In the Preliminary Determination, the Department classified Guizhou’s lignite wax under Indian
HTS 2712.90.20 (“Lignite wax™).?*® For the final determination, we have continued to classify
Guizhou Tyre’s lignite wax under Indian HTS 2712.90.20. While Guizhou Tyre has submitted
multiple proposed HTS classifications for lignite wax throughout this proceeding, at verification
Guizhou Tyre confirmed that the lignite wax it purchased during the POI was in fact lignite wax,
which meets the description of merchandise classified under 2712.90.20.2%*  Accordingly,
Bridgestone’s argument that the Department should use adverse facts available to value Guizhou
Tyre’s lignite wax is without merit.

278 prelim SV Memo at Attachment I1.
217 see Guizhou Tyre Verification Report at 34 and Exhibit 23, pages 22-25.
278 .

Prelim SV Memo at Attachment I1.
219 56 Guizhou Tyre Verification Report at 34 and Exhibit 23, pages 26-27B.
280 .

Prelim SV Memo at Attachment I1.
281

See Guizhou Tyre Verification Report at 34 and Exhibit 23, pages 28-31.
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BR9000:

In the Preliminary Determination, the Department classified Guizhou Tyre’s BR9000 under
Indian HTS 4002.19 (“styrene butadiene rubber (SBR); carboxylated styrene butadiene rubber
(XSBR): other”).?®? Petitioners and Bridgestone’s argument that the Department should value
Guizhou Tyre’s BR9000 as butyl rubber because Guizhou Tyre labeled BR9000 using the prefix
“BR” rather than “SBR” is misplaced. Specifically, Guizhou Tyre’s description of BR9000 has
been “styrene butadiene rubber” throughout this proceeding.?®*  Accordingly, for the final
determination, we have continued to classify Guizhou Tyre’s BR9000 under Indian HTS 4002.19
because Guizhou Tyre’s description of BR9000 matches the description of merchandise
classified under 4002.19.

Synthetic rubber powder:

In the Preliminary Determination, the Department classified Guizhou Tyre’s synthetic rubber
powder under Indian HTS 4004.00.00 (“Waste, Pairings And Scrap Of Rubber (Other Than Hard
Rubber) And Powders And Granules Obtained From Waste Rubber”).?® Citing notes to the
Indian HTS, Petitioners and Bridgestone argue that rubber powder can only be classified under
Indian HTS 4004.00.00 if produced from “waste, parings and scrap,” and that Guizhou Tyre has
failed to submit information on the record that Guizhou Tyre’s synthetic rubber powder is in fact
produced from waste or scrap. However, as Guizhou Tyre correctly asserts, rubber powder is by
definition produced from waste, pairings and scrap rubber.?®  Furthermore, Guizhou Tyre’s
description of synthetic rubber powder has been “rubber powder” throughout this proceeding.?®®
Accordingly, for the final determination, we have continued to classify Guizhou Tyre’s synthetic
rubber powder under Indian HTS 4004.00.00 because Guizhou Tyre’s description of synthetic
rubber powder matches the description of merchandise classified under 4004.00.00.

NBR:
In the Preliminary Determination, the Department classified Guizhou Tyre’s NBR under Indian
HTS 4002.51.00 (“acrylonitrile-butadiene rubber (NBR): latex”). %" Guizhou Tyre has

282 Prelim SV Memo at Attachment 11.

283 See Guizhou Tyre’s December 7, 2007, submission at Exhibit 1; Guizhou Tyre” December 10, 2007, submission
at Exhibit 5; Guizhou Tyre’s SQR, Section D at Exhibit D-13; and Guizhou Tyre’s March 18, 2008, submission at
Attachment 1.

284 Prelim SV Memo at Attachment I1.

285 See Petitioner’s December 17, 2007 submission at Attachment 4, note 6 to the Indian HTS, which explains that
rubber powder is produced from “rubber waste, parings and scrap from the manufacture or working of rubber and
rubber goods definitely not usable as such because of cutting-up, wear or other reasons.” See also, Xugong’s Public
Verification Report at page 22, which explains that rubber powder is “obtained from a scrapped tire that has been
crushed into a powder.”

286 5ee Guizhou Tyre’s December 7, 2007, submission at Exhibit 1; Guizhou Tyre’s SQR, Section D at Exhibit D-
13; and Guizhou Tyre’s March 18, 2008, submission at Attachment 1.

287 Prelim SV Memo at Attachment II.
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proposed 4002.51.00, for latex NBR, throughout this proceeding.?®® While Guizhou Tyre’s
description of NBR in its December 7, 2007, submission was merely “NBR,” Guizhou Tyre
supplemented this description in its January 11, 2008, SQR and its March 18, 2008, submission,
by clarifying that its NBR was latex NBR.“®® Neither Petitioners nor Bridgestone has submitted
any information on the record to call into question Guizhou Tyre’s description and classification
of NBR. Accordingly, for the final determination, we have continued to classify Guizhou Tyre’s
NBR under Indian HTS 4002.51.00 because Guizhou Tyre’s description of NBR matches the
description of merchandise classified under 4002.51.00.

Petroleum resin C-9:

In the Preliminary Determination, the Department classified Guizhou Tyre’s petroleum resin C-9
under Indian HTS 3911.10.10 (“coumarone-indene resins”). *® Throughout this proceeding
Guizhou Tyre has described petroleum resin C-9 as falling under the description of the six-digit
Indian HTS 3911.10 (covering “petroleum resins, coumarone-indene or coumarone-indene
resins, and polyterpenes”).?**  Petitioners and Bridgestone correctly note that there is not
information on the record sufficient to support the Department’s classification of Guizhou Tyre’s
petroleum resin C-9 under Indian HTS 3911.10.10 because the record does not demonstrate that
Guizhou Tyre’s petroleum resin C-9 is a coumarone-indene resin. Accordingly, for the final
determination, we have classified Guizhou Tyre’s petroleum resin C-9 under Indian HTS
3911.10 because Guizhou Tyre’s description of petroleum resin C-9 matches the description of
merchandise classified under 3911.10.

Comment 37: Calculation of Value of Guizhou Tyre’s Carbon Black

Petitioners and Bridgestone argue that the Department should recalculate the value of Guizhou
Tyre’s carbon black (“Carbon_Black”) in the final determination because the preliminary
determination calculations were incorrect and based on invalid data. In making this argument,
Petitioners cite AD Methodologies- NME Wages (2006), Guizhou Tyre Verification Report,
Guizhou Tyre Preliminary Analysis Calculation Memo, Guizhou Tyre’s February 25, 2008,
submission, and Petitioners and Bridgestone’s March 5, 2008, submissions.

No other parties commented on this issue.

Department’s Position: We disagree with Petitioners and Bridgestone that the Department’s
preliminary determination calculations of the value for Guizhou Tyre’s carbon black were

288 See Guizhou Tyre’s December 7, 2007, submission at Exhibit 1; Guizhou Tyre’s SQR, Section D at Exhibit D-
13; and Guizhou Tyre’s March 18, 2008, submission at Attachment 1.

289 gee i,
290 .
Prelim SV Memo at Attachment II.

291 56 Guizhou Tyre’s December 7, 2007, submission at Exhibit 1; Guizhou Tyre” December 10, 2007, submission
at Exhibit 5; Guizhou Tyre’s SQR, Section D at Exhibit D-13; and Guizhou Tyre’s March 18, 2008, submission at
Attachment 1.
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incorrect. According to the Department’s established practice:

when ME purchases of an input account for less than 33 percent of the total

purchases of the input, but such purchases are otherwise valid and meet the
Department’s existing conditions (i.e., the volume of the market economy input

as a share of total purchases from all sources is “meaningful”), the Department will
normally weight-average the weighted-average ME purchase price with an appropriate
surrogate value according to their respective shares of the total volume of purchases.?”

In accordance with this practice, and as the Department did in the preliminary determination, for
the final determination the Department weight-averaged Guizhou Tyre’s ME purchases of
carbon black from Germany and Malaysia, and then weight-averaged the resulting ME purchase
price for carbon black with the surrogate value for carbon black.”®® Nonetheless, as Petitioners
correctly note, Guizhou Tyre presented to the Department, as a pre-verification minor correction,
an upward revision of its ME carbon black purchase quantities. Accordingly, we have included
these additional ME purchase amounts of carbon black in our calculation of the value for
Guizhou Tyre’s carbon black.

Comment 38: Treatment of Guizhou Tyre’s Sales Made Through TED

Guizhou Tyre requests that in the final determination, the Department reclassify as EP sales
Guizhou Tyre’s U.S. sales made through its U.S. subsidiary TED because: 1) proper focus of the
inquiry as to whether sales to unaffiliated U.S. customers constitute CEP or EP sales is the
location of the sales transaction, not the party named on the invoice; 2) the negotiation and
contract of sale between Guizhou Tyre and unaffiliated U.S. purchasers occurred prior to
importation to the United States; and 3) TED’s role in concluding unaffiliated U.S. sales is
limited to that of a communications link. In making this argument, Guizhou Tyre cites AK Steel
(2000), SS Bar-Germany 07/28/06, section 772 of the Act, Corus Staal (2003), Wire Rod-Mexico
05/16/05, Guizhou Tyre Verification Report, Bridgestone’s and Petitioners’ December 5, 2007,
submissions, Guizhou Tyre’s SRA, Guizhou Tyre’s CQR, Guizhou Tyre’s SQR, and Petitioners’
January 18, 2008, submission.

Bridgestone argues that the Department correctly treated Guizhou Tyre’s sales through TED as
CEP sales in the preliminary determination, and that the Department should continue to treat
such sales as CEP sales in the final determination because: 1) TED is the seller in such
transactions; and 2) the locus of the transaction is in the United States. In making this argument,
Bridgestone cites AK Steel (2000), Corus Staal (2003), Corus Staal (2007), SS Bar-Korea
01/23/02, Guizhou Tyre Verification Report, CBP Form 7501 Instructions, Guizhou Tye’s SRA,
Guizhou Tyre’s AQR, Guizhou Tyre’s SQR, and SS Bar-Germany 07/28/06.

292 560 AD Methodologies- NME Wages (2006) at 61718.

293 5ee Guizhou Tyre Final Analysis Calculation Memo at Attachment VI; and Guizhou Tyre Preliminary Analysis
Calculation Memorandum at 10 and Attachment VIII.
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Department’s Position: In the preliminary determination, the Department found that, with
respect to Guizhou Tyre’s sales involving TED, the first sale of subject merchandise to an
unaffiliated party occurred in the United States through TED, Guizhou Tyre’s U.S. affiliate, and
thus CEP methodology was appropriate.’®* For the final determination, we have continued to
classify these sales as CEP sales because record evidence demonstrates that TED, rather than
GTC, concludes the first sales to unaffiliated customers in the United States. Specifically, the
record indicates that the essential terms of such sales are fixed and finalized upon issuance of
invoice to the unaffiliated U.S. customer. Such invoices demonstrate that TED, not GTC, is the
entity making the sale. Due to the proprietary nature of this issue, please refer to Guizhou
Tyre’s Final Analysis Calculation Memo for further discussion.

Comment 39: Whether to Include Licenses and Taxes in Guizhou Tyre’s Indirect
Selling Expense Ratio

Bridgestone argues that the Department should include the line item “Federal Excise Tax
(“FET”) on tires” in Guizhou Tyre’s indirect selling expense ratio because Guizhou Tyre did not
present any documentation at verification demonstrating that this line item only encompassed
payments of a tax for non-subject merchandise. In support of this argument, Bridgestone cites
Guizhou Tyre’s January 29, 2008, submission.

Guizhou Tyre argues that it and the Department properly excluded the amount for FET on tires
from its reported U.S. indirect selling expenses because the FET on tires only applies to tires
used on highway vehicles, i.e., non-subject merchandise. In addition, Guizhou Tyre notes that:
1) it submitted for the record the federal excise tax on tires used on highway vehicles; and 2) at
verification, the Department reviewed TED’s indirect selling expenses (including the FET
expenses that were excluded) and, except for the minor corrections identified by TED, found no
discrepancies. In support of this argument, Guizhou Tyre cites Guizhou Tyre Verification
Report and Guizhou Tyre’s January 29, 2008, submission.

Department’s Position: We agree with Guizhou Tyre that the amount for FET on tires only
applies to tires used on non-subject merchandise. On January 29, 2008, prior to verification,
Guizhou Tyre submitted IRS Publication 510: Excise Taxes for 2007,°*® which clearly states that
the federal excise tax applies exclusively to tires “of the type used on highway vehicles if wholly
or partially made of rubber and if marked according to federal regulations for highway use”*®
(emphasis added). In addition, at verification we reviewed and reconciled TED’s reported
indirect selling expenses to TED’s financial statements and found no inconsistencies.”” Based

29 OTR Tires-PRC-AD 02/20/08 at 9287.

2% 5ee Guizhou Tyre’s January 29, 2008, submission at Exhibit 4.

296 Id.

297 See Guizhou Tyre Verification Report at 23.
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on the scope of the investigation, which covers only off-the-road tires,*® the tires in which

Guizhou Tyre incurred the FET costs were all non-subject tires. Accordingly, because FET was
not incurred on subject merchandise, we have continued to exclude the amount for FET on tires
from Guizhou Tyre’s indirect selling expenses ratio in the final margin calculation.

Comment 40: Treatment of Guizhou Tyre’s Billing Adjustment for Tubes and Flaps

Guizhou Tyre argues that the Department should adjust Guizhou Tyre’s U.S. price in instances
where tubes and flaps have been sold with a tire because Guizhou Tyre reported its gross unit
prices inclusive of the charge for tubes and flaps and separately reported the billing adjustment
for tubes and flaps.

No other parties commented on this issue.

Department’s Position: In the preliminary determination, the Department did not adjust
Guizhou Tyre’s reported gross unit price inclusive of tubes and flaps because the Department
included tubes and flaps as material inputs into the production of subject tires.?** However, the
Department has subsequently determined that tubes and flaps, regardless of the manner in which
they are sold, are neither subject to the scope of this investigation, nor properly considered as
components of finished tires.**® Accordingly, for the final margin calculation, we have adjusted
Guizhou Tyre’s reported gross unit price in an attempt to reach a gross unit price reflective of
subject merchandise only. See Guizhou Tyre Final Calculation Analysis Memorandum at 2.

VI.  ISSUES SPECIFIC TO XUGONG
Comment 41: Treatment of Xugong and Its Chinese Affiliates as a Single Entity

Xugong argues that Xugong, Armour Rubber, Hanbang, and Xulun Tyre are affiliated and
constitute a single entity. Additionally, Xugong states that it has fully cooperated with the
Department by reporting all FOP information for all inputs used in the production of the
merchandise under consideration, and all cost reconciliations by each entity. Xugong states that
the Department conducts a two-part analysis when determining whether persons or entities
should be collapsed into a single entity for purposes of calculating an antidumping duty
margin: the first part is to determine whether the persons or entities are affiliated, and the
second part is whether the affiliated producers constitute a single entity for the purposes of
calculating antidumping margins in antidumping proceedings. To support this argument
Xugong cites section 771(31) of the Act, 19 CFR 351.401(f), 19 CFR 351.102(b), Xugong’s
SRA, Xugong’s AQR, Xugong’s March 19, 2008 Additional Factual Information, Xugong’s
CQR, Xugong’s DQR, 03/10/08 SQR, 01/09/08 SQR, 01/18/08 SQR, 02/07/08 SQR, and

298 See final determination to be published, dated concurrent with this Memorandum.
299 5ee Guizhou Tyre Preliminary Analysis Calculation Memo at 4.

300 See Comment 21.
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01/31/08 SQR, SAA, Mushrooms 03/05/04, Mushrooms 09/14/05, NACCO (1997), AD/CVD
Final Rule (1997).

Bridgestone argues that in calculating Xugong’s margin, the Department should utilize
Xugong’s own intermediate inputs database (which includes Xugong’s usage rates for the
semi-finished rubber transferred from Armour Rubber), rather than the upstream inputs
database (which includes Armour Rubber’s upstream factors to make the semi-finished

rubber). Bridgestone states that, although Xugong argues that it should be collapsed as a single
entity with Armour Rubber, the regulatory conditions for such collapsing cannot be satisfied.
Even if Xugong and Armour Rubber could be collapsed, however, Armour Rubber’s
consumption rates for the upstream inputs are unreliable and, therefore, cannot be used in lieu
of the semi-finished factors that Armour Rubber supplies to Xugong.

Bridgestone states that the Department discovered at verification that Armour Rubber does not
produce tires but, rather, it makes semi-finished rubber from natural rubber (using its “mixing”
and “calendaring” operations). According to Bridgestone, Armour Rubber cannot be
considered a producer of the subject merchandise as required by the collapsing regulation, nor
could Armour Rubber become a producer of the subject merchandise without substantial
retooling. Bridgestone asserts that Xugong and Armour Rubber cannot be collapsed as a single
entity, and the semi-finished factors supplied by Armour Rubber cannot be considered “self-
produced” by Xugong.

Alternatively, Bridgestone submits that even if these two companies were collapsed, the
Department should nevertheless begin the direct-material-cost buildup with Xugong’s
consumption of semi-finished factors (e.g., semi-finished rubber) obtained from Armour
Rubber. Bridgestone maintains that, where there are discrepancies or potential inaccuracies in
the upstream raw materials, the Department will apply an “intermediate-product valuation
methodology” in order to eliminate distortions to normal value. Bridgestone concludes that the
use of an intermediate input methodology is warranted because the Department could not tie
the calculated usage rates for natural rubber to Xugong’s reported FOP database and other
discrepancies associated with Xugong’s consumption rates. See Comment 43. To support this
argument Bridgestone cites 19 CFR 351.401(f)(1), Xugong Verification Report, Garlic
09/27/07, Honey 07/11/07, and 1677(c)(1).

Whether Xugong, Armour, and Hanbang are affiliated:

Xugong argues that the record evidence establishes that Xugong and Armour Rubber are
affiliated through their common management and cross ownership. Specifically, Xugong states
that the director of Armour Rubber is the general manager and sole director for Xulun Tyre,
which owns a certain percentage of both Xugong and Armour Rubber. According to Xugong,
both Xulun Tyre and the director of Armour Rubber are in a position to legally and
operationally exercise restraint or direction over both Xugong's and Armour Rubber's
production, pricing, and cost with respect to the merchandise under consideration. Xugong
concludes that Armour Rubber and Xugong are affiliated persons pursuant to the statute. To
support this argument Xugong cites 771(33) (B), (E), (F), and (G) of the Act, Xugong SRA,
02/07/08 SQR, Xugong AFI, Xugong Verification Report, and 01/09/08 SQR.

113



Xugong argues that the record evidence establishes that Xugong and Hanbang are affiliated
through their common management and the indirect control of more than 5 percent of
Xugong’s shares by Hanbang. Additionally, Xugong claims that, during the POI, Xulun Tyre
was owned by Hanbang through an ownership transfer, which is an additional element for
consideration of affiliation due to Xulun Tyre’s ownership of Xugong. Xugong concludes that
Hanbang and Xugong are affiliated persons pursuant the statute. To support this argument
Xugong cites 771(33) (B), (E), (F), and (G) of the Act, Xugong SRA, 02/07/08 SQR, Xugong
AFI, Xugong Verification Report, 01/31/08 SQR, 19 CFR 351.402(f)(2), 03/10/08 SQR, and
01/09/08 SQR.

Bridgestone argues that Xugong and Hanbang are not affiliated persons. According to
Bridgestone, the fact that both companies have the same director may only establish that this
person is affiliated with each company, but it does not establish that the two companies are
affiliated with each other. Bridgestone further maintains that Xugong has not identified any
evidence to support its assertion that the director of both companies is legally and operationally
in a position to exercise restraint or direction over both companies.

Bridgestone asserts that Hanbang does not own, directly or indirectly, 5 percent of Xugong’s
voting stock based on the ownership share of Hanbang. Bridgestone argues that the new
information regarding Hanbang’s investment in Xulun Tyres was not on the record and does
not corroborate anything that previously had been provided. To support this argument
Bridgestone cites 19 CFR 351.401(f), section 771(33)(B), (F), and (G) of the Act, Xugong
SRA, 02/07/08 SQR, SSSS Coils-Taiwan 02/13/06, Xugong AFI, Xugong Verification Report,
Xugong AQR, Xugong Verification Agenda, and Activated Carbon 03/02/07.

Xugong argues that the record evidence establishes that Hanbang and Armour Rubber are
affiliated through their common management. According to Xugong, the director of Armour
Rubber and director/chairman of Hanbang is in a position to legally and operationally exercise
restraint or direction over both Hanbang's and Armour Rubber's production, pricing, and cost
with respect to the merchandise under consideration. Xugong concludes that Armour Rubber
and Hanbang are affiliated persons pursuant to the statute. To support this argument Xugong
cites 771(33) (B), (E), (F), and (G) of the Act, Xugong SRA, 02/07/08 SQR, Xugong AFI,
DQR, and Xugong Verification Report.

Department’s Position: As Xugong correctly notes, before deciding whether to treat
multiple entities as a single entity, the Department must first reach a finding of affiliation.
Section 771(33) of the Act provides that:

The following persons shall be considered to be ‘affiliated” or ‘affiliated persons’:

(A)  Members of a family, including brothers and sisters (whether by the whole or
half blood), spouse, ancestors, and lineal descendants.

(B)  Any officer or director of an organization and such organization.

(C)  Partners.

(D)  Employer and employee.
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(E)  Any person directly or indirectly owning, controlling, or holding with power to
vote, 5 percent or more of the outstanding voting stock or shares of any
organization and such organization.

(F)  Two or more persons directly or indirectly controlling, controlled by, or under
common control with, any person.

(G)  Any person who controls any other person and such other person.

For purposes of this paragraph, a person shall be considered to control another person if the
person is legally or operationally in a position to exercise restraint or direction over the other
person.

The Statement of Administrative Action (SAA) to the Uruguay Round Agreement Act states
the following:

The traditional focus on control through stock ownership fails to address adequate
modern business arrangements, which often find one firm “operationally in a position
to exercise restraint or direction” over another in the absence of an equity relationship.
A company may be in a position to exercise restraint or direction, for example, through
corporate or family groupings, franchise or joint venture agreements, debt financing, or
close supplier relationships in which the supplier or buyer becomes reliant upon the
other.301

Based on the record evidence and consistent with section 771(33)(F) of the Act, we find that
Xugong and Armour Rubber are affiliated parties. Xulun Tyres owns a significant percent
interest in both Xugong and Armour Rubber. See Armour Rubber’s business license and Joint
Venture Contract in Exhibit 2 of the 02/07/08 SQR, Xugong’s business license in Exhibit 4 of
Xugong SRA, and revised capital verification report in Exhibit 21 of 01/09/08 SQR. Xugong
and Armour Rubber also share common management whereby Xugong’s vice general manager
and director serves as Armour Rubber’s director and general manager, as well as Xulun Tyres’
vice manager. See Xugong Verification Report at 5, Exhibit 1 of Xugong AFI, Xugong’s SRA
at 16, and Xugong Verification Report at 5. Additionally, Xulun Tyres’ sole director and
general manager, who owns greater than 5 percent interest in Xulun Tyres, is also the director
of Armour Rubber. See Xugong Verification Report at 4, Xugong AFI, 01/09/08 SQR at 12.
Xulun Tyres” ownership interest in both Xugong and Armour Rubber combined with the high
level positions held by Xulun Tyre’s top management in Xugong and Armour Rubber puts
Xulun Tyres in a position to exercise restraint or direction over Xugong and Armour Rubber,
pursuant to 771(33) (F). Thus, we find Xugong and Armour Rubber to be affiliated under this
section of the statute.

Xugong’s and Bridgestone’s analysis of Xugong’s and Armour Rubber’s affiliation with
Hanbang is based on an inclusion of tubes and flaps in the scope of the merchandise under
consideration. Hanbang is a producer of tubes and flaps and Xugong’s supplier of tubes and
flaps. Xugong argues that, based on its affiliation with Hanbang and subsequent eligibility for
collapsing as a single entity, the Department should use Hanbang’s FOPs for tubes and flaps in

301 5ee SAA, H.R. Doc. 103-316 (vol. I) at 838.
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calculating Xugong’s margin. Bridgestone claims that Hanbang is not affiliated with Xugong
and the regulatory conditions for collapsing are not satisfied. Therefore, according to
Bridgestone, the Department should use SVs for tubes and flaps to value Xugong’s FOPs for
producing tube-type tires.

For the final determination, however, the Department has determined that tubes and flaps are
not covered by the scope of the investigation, regardless of the manner in which they are sold,
nor are they properly considered components of finished tires. See Comment 21. Thus, the
issue of valuation of tubes and flaps for purposes of this final determination is moot. See
Comment 21 for the discussion of the adjustment to Xugong’s gross unit price for tubes and
flaps sold together with tube-type tires. However, record evidence demonstrates that, in
addition to tubes and flaps, Hanbang also produces tires covered by the scope of this
investigation. See pages 3-4 and Exhibits 2-4 of Xugong AFI and pages 3-4 of Xugong
Verification Report. Thus, the Department finds that, regardless of the exclusion of tubes and
flaps, a decision as to whether Hanbang and Xugong are affiliated and whether they should be
treated as a single entity for purposes of this final determination is warranted.

Xugong argues that Xugong and Hanbang are affiliated pursuant to section 771(33)(B) of the
Act, which provides that “{a}ny officer or director of an organization and such organization”
shall be considered affiliated. Specifically, Xugong states that its director and vice general
manager (“Xugong’s director”) is the director chairman of Hanbang. On this basis alone,
however, while Xugong’s director may be affiliated with Xugong and with Hanbang, Xugong
itself cannot be found to be affiliated with Hanbang. See Exhibit 1 of Xugong AFI, page 16 of
Xugong SRA. While Xugong claims that Xugong and Hanbang are affiliated because
Xugong’s director is legally and operationally in a position to exercise restraint over both
companies, we do not believe this claim is supported by record evidence. As stated by
Bridgestone, Xugong’s director is only one of Xugong’s seven directors and only one of
Hanbang’s five directors. See id. As one director out of a board of five or seven, we do not
believe that Xugong’s director is able to exercise control and restraint over either company.
Thus, while the director himself may be affiliated with both Xugong and Hanbang, his lack of
ability to exercise control or restraint over either company does not support a finding that
Xugong and Hanbang are affiliated. See SSSS Coils-Taiwan 02/13/06. Indeed, we note that
Xugong’s organizational structure includes a general manager and chairman of the board, neither
of which have any connection to Hanbang. See page 16 of the Xugong SRA. In addition,
Xugong’s business license lists a separate individual as the legal representative of the company.
See Exhibit 4 of Xugong SRA. Although Xugong’s director is listed as the chairman director
of Hanbang, there is no evidence that the chairman has any greater authority than any other
director.

Xugong also argues that Xugong and Hanbang are affiliated pursuant to section 771(33)(E) of
the Act, which provides that “{a}ny person directly or indirectly owning, controlling, or
holding the power to vote, 5 percent or more of the outstanding voting stock or shares of an
organization” is affiliated with that organization. Specifically, Xugong states that Hanbang
controls more than 5 percent of Xugong through the collective shares held by two persons, i.e.,
Xugong’s director and the general manager and director of Hanbang (“Hanbang’s director”).
However, while both Xugong’s director and Hanbang’s director individually own a significant
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percentage of Hanbang, each owns less than 5 percent of Xugong. See Exhibit 21 of Xugong
01/09/08 SQR, page of Xugong Verification Report. In fact, apart from Xulun Tyre’s shares,
no single shareholder owns 5 percent or more of the outstanding voting stock in Xugong as
provided by 771(33)(E) of the Act.

Xugong further argues that the fact that Xulun Tyre’s investors transferred their ownership
from Xulun Tyre to Hanbang is sufficient to find Xugong affiliated with Hanbang, as Hanbang
owns Xulun Tyre, which in turn owns a significant portion of Xugong. See pages 4-5 of
Xugong Verification Report and Exhibit 21 of Xugong 01/09/08 SQR. On this point, however,
we agree with Bridgestone that the Xulun Tyre investors” ownership of Hanbang covered only
a small portion of the POI and terminated the following year. See pages 4-5 of Xugong
Verification Report. Pursuant to the “affiliated persons; affiliated parties” definition in 19 CFR
351.102(b), the Department “will consider the temporal aspect of a relationship in determining
whether control exists; normally, temporary circumstances will not suffice as evidence of
control.” Therefore, because Hanbang’s ownership of Xulin Tyre was temporal in nature,
covering a mere three-month period at the end of 2007, we find this fact an insufficient basis
upon which to find Xulong and Hanbang affiliated.

Finally, we examined the question of whether Xugong and Hanbang are affiliated based on a
close supplier relationship resulting from Hanbang’s supply of tubes and flaps to Xugong. At
verification, we examined both Xugong’s purchase ledgers and Hanbang’s sales ledgers. See
page 5 of Xugong Verification Report. Hanbang maintains two spreadsheets to track its sales
of tubes and flaps, one to affiliated parties, where it lists sales to a subsidiary trading company
who, in turn, sold the tubes and flaps to Xugong. The second spreadsheet tracks sales to
unaffiliated customers. We found no evidence of an exclusive supplier relationship between
Hanbang and Xugong, such that either company is in a position to control the other. We also
found that Xugong listed its purchases from Hanbang as “sales from outside,” thus, suggesting
that Xugong considers Hanbang to be an unaffiliated supplier.

In conclusion, based on the above discussion, we find that Xugong and Hanbang are not
affiliated within the meaning of 771(33) of the Act.

Whether Xugong, Armour Rubber, and Hanbang should be treated as a single entity:

Xugong argues that Xugong, Hanbang, and Armour Rubber have similar production facilities
and produce similar and identical products that would not require substantial retooling of any
facility in order to restructure manufacturing priorities. Xugong claims that although Armour
Rubber did not produce the merchandise under consideration during the POI, it is nonetheless
in a position to produce similar or identical merchandise. Xugong also claims that Hanbang’s
production facilities produce similar and identical products that would not require substantial
retooling of the facility in order to restructure its manufacturing priorities. Xugong further
contends that Hanbang did not export any merchandise to the United States during the POI,
supporting the argument that Hanbang and Xugong are a single entity. Xugong states that it
produced the merchandise that was sold to the U.S. market, while Hanbang engaged in the
production and sales of different products, or of merchandise sold to other markets. To
support this argument Xugong cites 19 CFR 351.402(f)(2), Xugong SRA, 02/07/08 SQR,
Xugong AFI, AQR, NACCO (1997), and Xugong Verification Report.
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Bridgestone states that Xugong and Armour Rubber do not have production facilities for
similar or identical products that would not require substantial retooling of either facility in
order to restructure manufacturing priorities. According to Bridgestone, Armour Rubber does
not produce any tires but, rather, makes semi-finished rubber from natural rubber. Bridgestone
submits that Armour Rubber thus cannot be considered a “producer” of the subject merchandise
as required by the collapsing regulation, nor could it become a producer of the subject
merchandise without substantial retooling. Responding to Xugong’s assertion that, because it
owns and controls the equipment and facility utilized by Armour Rubber, and is therefore in a
position to terminate Armour Rubber’s operations and assume the production {of semi-finished
rubber} without retooling or shifting the manufacturing priorities, Bridgestone holds that this
point does not address the fact that Armour Rubber has no capability to begin manufacturing off-
the-road tires without substantial retooling. Bridgestone claims that such action would merely
put Armour Rubber out of business, but would not shift off-the-road tire production from one
company to another, as Xugong would remain the only company capable of making the subject
merchandise.

Bridgestone also maintains that Xugong has failed to demonstrate that Xugong and Hanbang
have production facilities for similar or identical products that would not require substantial
retooling of either facility in order to restructure manufacturing priorities. Bridgestone
maintains that there is no evidence that Hanbang has the capability to produce merchandise
that is similar or identical to the merchandise made by Xugong, nor is there any evidence
regarding the extent of retooling that would be required for the companies to restructure
manufacturing priorities.

Bridgestone argues, moreover, that it is doubtful that Xugong and Hanbang even meet the
baseline requirements to be considered affiliated persons, let alone a degree of common
ownership sufficient to be considered a single entity. Bridgestone maintains that even if the
Department accepts the untimely new factual information regarding Hanbang’s temporary
ownership of Xulun Tyres, it is undisputed that Hanbang transferred its ownership interest back
to the original shareholders in 2007 and, thus Hanbang no longer has any stake in Xulun Tyre
(or any indirect stake in Xugong through Xulun Tyre). According to Bridgestone, because the
“significant potential for manipulation” standard “focuses on what may transpire in the
future,”**? Hanbang has no current or future ability to control Xugong through any ownership
interest. Bridgestone asserts that because this is an investigation, there is no need to consider
whether Xugong and Hanbang should be collapsed for assessment purposes and because they
are no longer affiliated, Xugong and Hanbang certainly cannot be collapsed for cash deposit
purposes going forward. To support this argument Bridgestone cites 19 CFR 351.401(f),
Preamble (1997), Xugong Verification Report, Ironing Tables 03/21/07, and Xugong AFI.

Bridgestone argues that the fact that a person serves on the board of directors for both
companies and is also employed as a manager for Xugong hardly demonstrates that either
company is able to control or manipulate the other. Furthermore, Bridgestone asserts, holding

302 gee Bridgestone’s Rebuttal Brief at 32, quoting Preamble (1997), 63 FR at 27346.
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a single seat on a board of directors does not, by itself, put one in “a position to exercise
restraint or direction” over a company. To support this argument Bridgestone cites Xugong
SRA, 02/07/08 SQR, and SSSS Coils-Taiwan 02/13/06.

Bridgestone argues that Xugong’s claims regarding intertwined operations have no basis in the
record evidence, and that the verification report makes no mention of any plan to incorporate
Hanbang’s operations into the same facility as Xugong. Bridgestone also argues that the
Department discovered for the first time at verification that Xugong procures a portion of its
tubes and flaps from a different supplier, whose identity Xugong did not disclose. To support
this argument Bridgestone cites Xugong Verification Report, Xugong DQR,

Department’s position: Pursuant to 351.401(f) of the Department’s regulations, if the
condition of affiliation is satisfied, the Department will proceed to the second part of the
analysis for collapsing affiliated parties into a single entity. We have determined that there is
no basis on which to collapse Xugong and Hanbang because we found that Xugong and
Hanbang are not affiliated. Thus, we will address the remaining collapsing criteria solely with
respect to Xugong and Armour Rubber.

Section 351.401(f) of the Department’s regulations outlines the criteria for treating affiliated
producers for purposes of calculating antidumping in antidumping proceedings--
(1) In general. In an antidumping proceeding under this part, the Secretary will
treat two or more affiliated producers as a single entity where those producers
have production facilities for similar or identical products that would not require
substantial retooling of either facility in order to restructure manufacturing
priorities and the Secretary concludes that there is a significant potential for the
manipulation of price or production.(2) Significant potential for manipulation.
In identifying a significant potential for the manipulation of price or production,
the factors the Secretary may consider include:
(i) The level of common ownership; (ii) The extent to which managerial
employees or board members of one firm sit on the board of directors of an
affiliated firm; and (iii) Whether operations are intertwined, such as through the
sharing of sales information, involvement in production and pricing decisions,
the sharing of facilities or employees, or significant transactions between the
affiliated producers.

Our analysis of the record evidence indicates that Xugong and Armour Rubber do not pass the
first criterion for treating affiliated producers as a single entity. Armour Rubber is not a
producer of merchandise under consideration; it is a processor of natural rubber into semi-
finished rubber. See Exhibit D-(1) 1 and D-(1) 2 and page D-2 of Xugong DQR, where
Xugong states that Armour Rubber “is involved in the first two steps of production of the
subject merchandise.” Our verification of Xugong confirmed that Armour Rubber neither
produces tires nor has the capacity to produce finished tires. See Xugong Verification Report
at 3. At verification, we toured both Armour Rubber’s and Xugong’s plants and observed the
mixing and calendaring stages at Armour Rubber and the tire building and curing stages at
Xugong. See Xugong Verification Report at 12. Xugong cites page 12 of Xugong Verification
Report as evidence that we had an opportunity to visit Xugong’s, Hanbang’s, and Armour
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Rubber’s newly constructed production facility. However, page 12 of the Xugong Verification
Report describes our tour of Armour Rubber’s and Xugong’s plant A and plant B, which are the
plants where the subject tires were produced during the POI, as described above. In fact,
nowhere does the Xugong Verification Report mention that we visited the newly constructed
plant.

Xugong argues that the scope of Armour Rubber’s business license states that it can engage in
the production and sale of off-the-road radial and other high performance tires. We agree with
Bridgestone that, even if Armour Rubber is permitted under Chinese law to produce off-the-
road tires, it does not necessarily mean that it actually has the facilities to produce those tires
and, in fact, as explained above, our observations during verification were that it does not have
the capability to produce tires. Armour Rubber’s business license cannot serve as evidence
that Armour Rubber actually produces tires or has the production facilities to do so. We agree
with Xugong’s statement that Armour Rubber leases the space and equipment to produce semi-
finished rubber inputs from Xugong, which is the extent of Armour Rubber’s production
capacity. The fact that Xugong is in a position to terminate Armour Rubber’s operations does
not support a finding to collapse; rather, as Bridgestone points out, merely indicates that
Xugong would have the capability to perform the full range of production operations upon
such termination.

Next we examined whether substantial retooling would be required in order for Armour Rubber
to be able to produce merchandise identical or similar to that produced by Xugong. Record
evidence indicates that substantial retooling would be necessary, given the distinct nature of
Armour Rubber’s production facilities. Xugong cites to Mushrooms 03/05/04, to support its
argument that the factors listed in 19 CFR 351.401(f)(2) are not exhaustive, and that other
factors unique to the relationship of the business entities may lead the Department to determine
that collapsing is warranted. However, as Armour Rubber does not engage in the sale of
subject merchandise, the salient fact in considering whether to collapse Xugong with Armour
Rubber is whether Armour Rubber has the ability to produce identical or similar products
without substantial retooling. Unlike the facts before us in this case, in Mushrooms 03/05/04,
the collapsed entities all produced preserved mushrooms during the POR. The Department
stated that “the first and the second collapsing criteria are met here because these companies
are affiliated ... and all have production facilities for producing similar or identical products
that would not require substantial retooling in order to restructure manufacturing priorities.”
See Mushrooms 03/05/04. Thus, we do not find Mushrooms to be instructive in this case. With
respect to Xugong’s argument that Armour Rubber is a producer of similar products, i.e.,
intermediate rubber inputs, we disagree. First, we find that intermediate rubber, an input in the
production of the merchandise under consideration, is not identical or similar to finished OTR
tires. The equipment necessary for the tire-building process (e.g., drums, molds, etc) and the
curing process (curing press, molds) performed by Xugong, are entirely different from the
equipment used in the mixing and calendaring processes performed by Armour Rubber. Armour
Rubber’s production of semi-finished rubber is far removed from a capability to make a tire.
Armour Rubber lacks the necessary equipment, including drums and molds, for various
production stages of tire production.*® Furthermore, based on our observations during the plant

303 gee Xugong Verification Report at 12 (“We observed production stages for rubber mixing and calendering at
Armour Rubber, and for tire building and curing at {Xugong’s} plants A and B”).
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tour at verification, Armour Rubber would need additional factory space before it could even
install the equipment required for the stages of tire production not currently performed by
Armour Rubber, necessitating additional substantial restructuring of Armour Rubber’s facility.
Moreover, the equipment required to process semi-finished rubber includes mixers and ovens
that cannot be easily transformed into tire-making equipment, such as drums and molds due to
their different functions.

Citing to NACCO (1997), Xugong argues that the CIT recognized that the AD statute and the
Department’s general practice is to treat affiliated parties as a single entity where there exists a
possibility for manipulation of the prices and costs used in the dumping analysis, or where
such treatment is otherwise necessary in order to accurately calculate such prices and cost.
However, NACCO (1997) also states that “the underlying rationale for this practice is the
recognition that sales prices between parties may not reflect arm’s length transactions or
related parties may otherwise shift costs.” NACCO (1997). Because Armour Rubber is neither
a producer nor an exporter of the subject merchandise under consideration, we find that the
normal circumstances that lead the Department to an analysis of whether a significant potential
for manipulation of price or production exists are not present in this case.

Because we find that the second criterion of collapsing is not satisfied, i.e., Armour Rubber
cannot produce identical or similar merchandise without substantial retooling, and because
Armour Rubber does not export subject merchandise, we do not reach the issue of whether a
potential for manipulation of price or production exists with respect to Xugong and Armour
Rubber. In sum, for the reasons stated above, we find that treating Xugong and Armour
Rubber as a single entity is not warranted in this case.

Use of the Armour Rubber’s natural rubber FOPs, and Hanbang’s flap and tube FOPs:

Xugong states that because in the preliminary determination the Department found that
Xugong's production was integrated with Armour Rubber, it should continue to find that
Xugong and Armour Rubber are an integrated single entity for the purposes of calculating the
antidumping duty margin. Xugong maintains that for the final determination the Department
should use the last submitted factors of production database, XGFOPNAT 05202008, dated
May 20, 2008, which reports the natural rubber inputs. To support this argument Xugong cites
Xugong Analysis Memo.

Xugong argues that in the preliminary determination, the Department did not provide any
explanation or support for its decision not to use the reported flap and tube factors of
production provided by Hanbang. Xugong maintains that for the final determination, the
Department should use the last submitted flaps and tubes factors of production database,
XGFOPFT_05202008 dated May 20, 2008, which reports the factors of production inputs for
flaps and tubes.

Bridgestone argues that in its factor buildup, the Department should continue to use the tubes
and flaps that Xugong acquired from Hanbang, rather than Hanbang’s usage rates for the
upstream inputs consumed to make those tubes and flaps. Xugong’s argument for the valuation
of upstream inputs is based on the premise that the Department should treat it as a “single
entity” with Hanbang under the collapsing regulation (which would mean the tubes and flaps
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were “self-produced” by Xugong). Bridgestone claims that Xugong cannot demonstrate that
the regulatory conditions for “collapsing” have been satisfied.

Department’s position: As we discussed in Comment 43, we have used Xugong’s upstream
inputs database and Armour Rubber’s factors for further processing of the raw materials to
value semi-finished rubber, because Xugong itself purchases and owns the majority of inputs
into these products and because the discrepancies found at verification with respect to these
data were corrected in Xugong’s May 20, 2008, upstream inputs database.

We have not relied on Hanbang’s tubes and flaps database because we determined that tubes
and flaps are not covered by the scope of the investigation nor are they properly considered
inputs into finished tires. See Comment 21. Therefore, there is no need to value tubes and
flaps for purposes of this final determination. However, we recognize that Xugong sold tube-
type tires that are covered by the scope of the merchandise under consideration and that tubes
and flaps were included in the price of such subject tires. In order to adjust the gross unit price
of Xugong’s tube-type tires for the tubes and flaps, as facts available, we reduced the gross unit
price of all sales of tube-type tires in Xugong’s U.S. sales by the percentage by weight that the
tube and/or flap represented of the total weight of direct materials used to produce the finished
tire for each individual CONNUM. For example, if the tube and flap represented 10 percent of
the weight of the direct materials of CONNUM A, we reduced the gross unit price of all sales
of CONNUM A by 10 percent. See Xugong Final Analysis Memo. To confirm the
reasonableness of this methodology, we examined other respondents’ invoices and packing lists
containing a tube, flap, and tire as a set, but itemized separately, and found a distinct
correlation between the price and the weight of the tube and the flap in relation to the price and
the weight of the tire. Finally, because the inputs used in producing tubes and flaps are nearly
identical as the inputs used in producing tires, we further find that the use of weight in
calculating this adjustment is reasonable.

Comment 42: Treatment of Xugong’s Sales to API

Xugong claims that in the preliminary determination, the Department overlooked the fact that it
determined that Xugong and Armour Rubber are integrated producers for the purposes of
calculating the AD margin. Xugong further argues that because these two companies represent a
single entity, and Armour Rubber is directly affiliated with API, API is affiliated with Xugong.
Finally, Xugong states that, based on API's affiliation with Xugong, the Department should treat
all sales to API as CEP sales for purposes of calculating the AD margin for the final
determination. To support this argument Xugong cites to Xugong Prelim Analysis Memo,
section 771(33) of the Act, Xugong’s 01/31/08 SQR, and China Steel (2003).

Bridgestone argues that Armour Rubber and Xugong cannot be collapsed as a single entity.
Bridgestone asserts that even if the Department ultimately uses Armour Rubber’s FOPs for other
reasons, there is no basis to conclude that Armour Rubber is affiliated with Xugong on a
collapsing theory. According to Bridgestone, even if API is affiliated with Xulun Tyre through
their common control of Armour Rubber, that would not establish that API is also affiliated with
Xugong. Bridgestone concludes that the Department should continue to treat all sales to API as
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EP sales. To support this argument Bridgestone cites to section 771(33) of the Act and 19 CFR
351.401(f).

Department’s Position: As we determined in Comment 41, Xugong and Armour Rubber
are affiliated, but we did not find that they should be treated as a collapsed single entity.

Xugong cites to China Steel (2003) to support its argument that once Xugong and Armour
Rubber are collapsed into a single entity, API, as Armour Rubber’s affiliate, will be treated as an
affiliate of the collapsed entity, which includes Xugong. Unlike in China Steel (2003), where the
CIT agreed with the Department that “collapsed companies constitute a single entity and
therefore affiliates of either company are affiliates of the collapsed entity,” we find that there is
no basis to collapse Xugong and Armour Rubber into a single entity, as explained in Comment
41. There is no other basis under section 771(33) of the Act to find affiliation between API and
Xugong. See Comment 41. We do not agree that Xugong is affiliated with API through their
respective affiliations with Xulun Tyres and Armour Rubber. While API is affiliated with
Armour Rubber under section 771(33)(E) of the Act based on API’s ownership of 5% or
more of Armour Rubber, and Xugong is affiliated with Xulun Tyres based on Xulun Tyres’
ownership and control over Xugong, this does not establish affiliation between Armour
Rubber and API. As API is not affiliated with Xugong, we cannot treat any of its sales to API
as CEP sales. Therefore, for the final determination, we will continue to treat Xugong’s sales to
API as EP sales.

Comment 43: Use of Xugong’s Upstream Inputs
Comment 43.A: Rejection of Armour Rubber’s Upstream Inputs

Bridgestone argues that the Department should utilize Xugong’s intermediate inputs database
(which includes Xugong’s usage rates for the inputs transferred from Armour Rubber), rather
than the upstream inputs database (which includes Armour Rubber’s factors used to make the
intermediate inputs).

Alternatively, Bridgestone argues that the factors transferred from Armour Rubber should not be
considered “self produced” by Xugong, because Xugong and Armour Rubber do not qualify for
“collapsing” as a single entity. Bridgestone argues that the Department’s practice does not
support using the upstream inputs merely because of Armour Rubber’s limited tolling function.
Bridgestone further contends that the reported consumption factors for the upstream inputs —
particularly for natural rubber — are unverified and inaccurate. According to Bridgestone, the
Department must begin its cost buildup with the intermediate factors for which it has verified
and reliable consumption data. To support this argument Bridgestone cites Xugong’s 01/31/08
SQR, Xugong Verification Report, 19 CFR 351.401(f), Xugong’s 03/10/08 SQR, HSLW
05/17/05 IDM at Comments 2 and 4, Garlic 05/01/08, Honey 07/11/07 IDM at Comment 2,
section 773 of the Act, Bags 09/10/07, Bags 03/17/08, and Xugong Verification Exhibit 9.

Xugong argues that the Department should use Armour Rubber’s inputs to value Xugong’s
FOPs because these two companies constitute a single entity by virtue of the fact that they are
1) affiliated entities; 2) share production facilities, 3) share directors and common owners; and
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4) their operations are intertwined through numerous intra-company transfers and personnel.
Xugong further argues that Armour Rubber is not a “tolling supplier,” but rather an integrated
producer.

Xugong contends that its FOPs based on Armour Rubber’s upstream inputs were verified and
accurate, with the exception of an inadvertent error, which overstated Xugong’s natural rubber
consumption. Xugong refutes Bridgestone’s assertion that that the Department should apply
the intermediate methodology because a significant cost element was not accounted for in the
overall factors build-up. Xugong counters by stating that it has fully reported every significant
cost element used in the production of the merchandise under consideration. To support this
argument Xugong cites 19 CFR 351.401(f), Xugong’s 01/09/08 SQR, Xugong Verification
Report, AD/CVD Final Rule (1997), Xugong’s 01/31/08 SQR, Xugong Preliminary Analysis
Calculation Memo, Xugong’s February 14, 2008, Clerical Mistakes Allegation, Xugong SRA,
Xugong’s AQR, Xugong’s 02/07/08 SQR, Xugong’s 01/22/08 SQR, Honey 07/11/07 IDM at
Comment 2, Garlic 05/01/08.

Department’s Position: As an initial matter, the Department agrees with Bridgestone that
Armour Rubber should not be collapsed with Xugong because Armour Rubber is neither a
producer nor an exporter of subject merchandise. See our discussion of collapsing at Comment
41,

Regarding Armour Rubber’s status as a toll supplier or subcontractor to Xugong, we disagree
with Bridgestone. Xugong stated that it subcontracted to Armour Rubber for the production of
semi-finished rubber produced from Xugong’s purchases of natural rubber materials. See
Xugong’s 01/31/08 SQR at 2. However, Bridgestone argues that the Department should not use
Armour Rubber’s upstream inputs because, for the nylon pressing stage of production, Armour
Rubber owns the material inputs. Therefore, Bridgestone submits, Armour Rubber is not a toller,
and Bridgestone argues further that few material inputs are actually owned by Xugong. As noted
above, we disagree with Bridgestone, as we confirmed at verification that “Armour Rubber owns
only the materials used in nylon pressing because Armour Rubber purchases those materials
directly. Other materials, such as the raw rubber, are owned by Xugong.”*** Bridgestone
mistakenly interprets this to mean that Xugong owns only the raw rubber; however, raw rubber,
while the most important major input into semi-finished rubber production, is only mentioned as
an example of “other materials,” i.e., materials not used in nylon pressing, that are owned by
Xugong.

Xugong’s upstream inputs database includes FOPs for all stages of semi-finished rubber
production. For example, if Xugong adds chemicals in the curing process, they are reported in
the upstream inputs FOP database. Because natural rubber is the most important major input into
tire production and because the natural rubber along with the majority of other inputs used in the
production of semi-finished rubber, with the exception of those used in the nylon pressing stage,
are owned by Xugong, we find it appropriate to rely on Xugong’s upstream inputs database, as
submitted by Xugong on May 20, 2008, for purposes of valuing semi-finished rubber.

304 gee Xugong Verification Report at 3.
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Bridgestone cites to HSLW 05/17/05 IDM at Comments 2 and 4 to argue that the Department
does not treat semi-finished factors transferred from tolling subcontractors as “self-produced”
inputs, and that it “would not normally value the factors of production consumed by
subcontractors.” However, in HSLW 05/17/05, while the respondent at issue claimed to be
“mandating the purchasing of materials” used by the subcontractor and “determining the plating
process,” there was no evidence that the respondent owned the major inputs used in the plating
process. Thus, we do not find HSLW 05/17/05 instructive with respect to the facts of this case.

Xugong’s situation here differs in that it has not purchased an input from a supplier who sells out
of inventory. In this case, Xugong purchases the major inputs necessary for producing semi-
finished rubber and retains title to those inputs and the resulting semi-finished rubber. See page
3 of Xugong’s 01/31/08 SQR. Armour Rubber thus does not own the natural rubber that it
processes for Xugong, but rather provides the further processing as contracted by Xugong.
Xugong provided its subcontractor agreement with Armour Rubber and invoices for purchases of
natural rubber from ME countries. See Exhibit 5 of Xugong’s 01/31/08 SQR and Exhibit 63.-
Thus, we find that Xugong is properly considered the producer of the semi-finished rubber.

We disagree with Bridgestone that the upstream inputs database contains inaccuracies or
discrepancies that would warrant the use of an intermediate product valuation methodology.
Bridgestone argues that the Department should resort to an intermediate methodology as it did in
Garlic 05/01/08 and Honey 07/11/07. However, we find that the facts of those two cases differ
significantly from the facts pertaining to Xugong. In Garlic 05/01/08, inaccuracies inherent in
the garlic industry, including unaccountability of labor hours and yield losses between the
growing, tending, and harvesting periods led to the Department’s decision to employ an
intermediate product valuation methodology to the garlic producers. In Honey 07/11/07, the
Department explained the circumstances under which the Department may modify its standard
FOP methodology, and apply an SV to an intermediate input:

1) when the intermediate input accounts for an insignificant share of total
output, and the potential increase in accuracy to the overall calculation that
results from valuing each of the FOPs is outweighed by the resources, time,
and burden such an analysis would place on all of the parties to the proceeding;
or 2) when valuing the factors used in a production process yielding an
intermediate product may lead to an inaccurate result because a significant
element of cost would not be adequately accounted for in the overall factors
buildup.®®

In the instant investigation, we find that the input at issue, semi-finished rubber, represents a
significant share of total output, i.e. semi-finished rubber is the most important and major input
in the tire production. We also find that valuing the factors used in the production process of
semi-finished rubber does not lead to an inaccurate result, as discussed below.

305 gee Honey 07/11/07 IDM at Comment 2.
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With respect to Bridgestone’s argument that Xugong’s natural rubber consumption rates are
tainted by different inaccuracies, we disagree. At Xugong’s verification, we found no
discrepancies in Xugong’s reporting methodology in terms of semi-finished rubber production,
and found that all relevant inputs into this product were accurately captured. Indeed, we
explained that “we found Xugong’s calculations to be accurate, and we were able to tie the
information used in those calculations to Xugong’s and Armour Rubber’s books and records.
We did find that Xugong mistakenly reported its ME purchase prices for the natural rubber
inputs in its FOP database. Xugong asserts that at verification it explained that it had
inadvertently reported the ME purchase price instead of the quantity consumed for the RSS1,
RSS3 and SIR20 inputs. Xugong states that it corrected this error in its May 20, 2008,
upstream inputs database. Xugong argues that if the Department decides to use the database
submitted on March 10, 2008, it needs only to divide the reported ME costs for RSS1, RSS3, and
SIR20 by the ME purchase prices reported in Xugong's FOP spreadsheet. To support this
argument, Xugong cites to Xugong Verification Report, Xugong’s DQR, Xugong’s 05/20/08
FOP database, and Xugong’s 02/07/08 SQR. We note, however, that because we are relying on
Xugong’s May 20 database, with the corrected consumption rates, there is no need to adjust the
rates contained in the March 10, 2008, database.

1,306

With respect to Bridgestone’s argument regarding Xugong’s raw material usage rates being less
than the weight of the finished product, Bridgestone is comparing the weight of the direct
materials reported in the FOP database to the weight of the products sold as reflected in the sales
database. This is not an apples-to-apples comparison. The weight of the products as reported in
the U.S. sales database is standard weight based on Xugong’s specification sheets. The weights
in the FOP database represent actual material consumption rates after application of variance
adjustments that Xugong applies to standard consumption when tracking its actual usage rates.**’
At verification we weighed multiple sample tires for several CONNUMs and found insignificant
differences in weight between tires of the same CONNUM.

We also verified Xugong’s factors reconciliation, including the two stages at which it applies
variances to adjust for differences between standard and actual consumption rates for natural
rubber consumption and for semi-finished rubber consumption. Then we reviewed at
verification Xugong’s allocation methodology between subject and non-subject tires. We are
satisfied that Xugong correctly reported all consumption rates for merchandise produced during
the POI, and we find its allocation methodology to be reasonable. Further, we found no pattern
of underreporting the weight of the inputs consumed.

Comment 43.B: Adjustments of Xugong’s Upstream Inputs
Bridgestone contends that, in the event that the Department uses Armour Rubber’s upstream

inputs, it must make an adjustment to the reported consumption factors. Bridgestone maintains
that its analysis of the integrated FOP database revealed that Xugong reported a greater quantity

306 gee Xugong Verification Report at 21.

307 gee Xugong Verification Report at 20.
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of finished merchandise produced than inputs consumed. Bridgestone argues that in similar
situations, the Department has increased the reported consumption factors to ensure that input
weights are not less than output weights. To support this argument Bridgestone cites Bags
09/10/07, Bags 03/17/08, and Xugong’s 05/20/08 SQR.

Xugong argues that Bridgestone’s analysis regarding the total quantity of inputs consumed and
total finished weight of the product is flawed. Xugong explains that the consumption weight is
based on the actual consumption whereas the weight of the finished product is a standard weight.
Xugong argues that in some instances it over-reported the finished product weight. Xugong
states that if the Department adjusts the under-reported usage rate, then it should adjust the over-
reported usage rates as well. To support this argument Xugong cites to Xugong’s 11/23/07 SQR
and Xugong Verification Report.

Department’s Position: Based on the discussion above, we have not adjusted Xugong’s FOP
usage rates for any difference between the total weight of the direct materials of each CONNUM
and the reported weight for the same CONNUM as reflected in Xugong’s U.S. sales database.
With respect to Bridgestone’s assertion that the Department should adjust the consumption
weight consistent with its past experience, we disagree. In Bags 03/17/08, cited by Bridgestone,
the Department did not verify the respondent, and relied on the respondent’s supplemental
responses to explain the reasonableness of its reporting methodology. See Bags 03/17/08 IDM at
Comment 8. However, as explained above, we verified Xugong’s reporting and allocation
methodology with respect to subject merchandise and found no discrepancies; therefore, we have
not adjusted Xugong’s reported upstream inputs for the final determination.

Comment 44: Valuation of Xugong’s FOPs from Intermediate Inputs Database

As discussed in Comment 43, Bridgestone argues that in the final determination the Department
should value the semi-finished factors that Xugong purchased from Armour Rubber. Domestic
Producers argue that because Xugong opted not to provide complete information about these
factors, however, the Department should use facts available to select the HTS classifications and
to calculate the SVs. Domestic Producers have provided HTS classifications to value Xugong’s
semi-finished rubber, rubber fabric, solvent, and adhesive. To support this argument, Domestic
Producers cite to Xugong 01/31/08 SQR, 02/04/08 SQR, 05/20/08 SQR, and Bridgestone’s
04/04/08 SV Factual Submission.

Xugong argues that there is no basis for not using Xugong’s upstream inputs database. Xugong
maintains that the Department cannot use an intermediate inputs database since the Department
has not developed its record with respect to this information. Xugong argues that with only two
weeks before the preliminary determination, the Department made its first reference to Xugong’s
semi-finished “intermediate” rubber inputs and requested that Xugong provide the FOP data.
According to Xugong, after finding that Xugong and Armour Rubber were a single “collapsed”
entity in the preliminary determination, the Department never issued any further supplemental
questionnaires about Xugong’s semi-finished “intermediate” rubber and, therefore, the
Department must continue to use Xugong’s upstream inputs for the final determination. To
support this argument Xugong cites to Xugong 01/31/08 SQR and 05/20/08 Revised Databases.

127



Department’s Position: As stated in Comment 43, the Department has continued to rely on
Xugong’s upstream inputs for semi-finished goods purchased from Armour Rubber and used in
the production of subject merchandise. Thus, the issue of how to value the semi-finished inputs
is moot. We note, however, that the basis of the Department’s decision to rely on the upstream
inputs is not a lack of information with which to value the semi-finished goods, as suggested by
Xugong, but rather because Xugong itself purchased the majority of the upstream inputs used in
the production of the semi-finished goods, as noted in our discussion in Comment 43. While
Armour Rubber served as a toller for Xugong with respect to these semi-finished products, as the
owner of the material inputs, Xugong, rather than Armour Rubber, is properly considered the
producer of the semi-finished goods. As a result, we find it appropriate to rely on the upstream
inputs provided by Xugong in combination with the factors for the tolling services provided by
Armour Rubber (as the latter does not lend itself to surrogate valuation). Moreover, we note
that, contrary to Xugong’s claim, in the preliminary determination, the Department made no
determination to “collapse” Xugong and Armour Rubber. In sum, in the light of the above, we
conclude that valuing the upstream inputs and the inputs used by Armour Rubber in providing
the tolling services more accurately reflects the experience of Xugong in producing subject
merchandise.

Comment 45: Valuation of Xugong’s FOPs from Upstream Inputs Database

Domestic Producers argue that if the Department continues to value Armour Rubber’s inputs, as
opposed to the semi-finished products that Armour Rubber supplied to Xugong, the Department
should make the following changes in the final determination. To support this argument,
Domestic Producers cite Xugong Verification Report, Petitioners’ 3/18/08 Pre-Verification
Comments, Xugong’s 01/22/08 SQR, and Prelim SV Memo.

Gasoline 120:

Domestic Producers argue that because Xugong specifically described its input as “Gasoline 120,” and
the Department verified that this factor is gasoline, the Department should use the more specific tariff
classification HTS 2710.11.20 (covering “Natural gasoline liquid (NGL)”) in place of the six-digit
subheading 2710.11 that covers several kinds of “Light oils and preparations,” that the Department used
in the preliminary determination.

Xugong argues that the Department verified Xugong’s gasoline input and found no discrepancy with the
description. Xugong claims that Domestic Producers did not provide any explanation for why its
classification is more accurate than Xugong’s or the Department’s classification. Xugong maintains that
for the final determination the Department should not use Domestic Producers’ suggested HTS
classification for Gasoline 120.

Department’s Position: We have not separately valued Xugong’s factor for “Gasoline 120.”
Therefore, the discussion of the HTS category for Gasoline 120 is moot. Due to the proprietary nature
of this argument, see Xugong Final Analysis Memo for a detailed discussion regarding the exclusion of
“Gasoline 120" for the purposes of Xugong’s final margin calculation.
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PCTP:

Domestic Producers claim that based on the information provided by Xugong, HTS 3812.20.90
constitutes the best available information to value Xugong’s “PCTP.” Domestic Producers
maintain that the other subheading within 3812.20 covers “Phthalate plasticisers,” and that
Xugong’s factor is “Pentachlorothiophend.” Domestic Producers further maintain that for other
respondents that reported rubber plasticisers, the Department used Indian HTS 3812.20.90 to
value the factor in the preliminary determination. Domestic Producers state that HTS 3812.20.90
covers “Prepared Rubber Accelerators; Compound Plasticisers For Rubber Or Plastics, Not
Elsewhere Specified Or Included; Anti-Oxidising Preparations And Other Compound Stabilizers
For Rubber Or Plastics - Compound plasticisers for rubber or plastics --- Other.” Domestic
Producers argue that instead of using the six-digit classification, which contains a plasticizer that
Xugong’s information demonstrates is not applicable to its FOP, the Department should use the
“Other” classification, as it did for Starbright and TUTRIC’s rubber plasticisers.

Xugong argues that there is no reason for the Department to use the same classification for PCTP
as it did for the other respondents. Xugong maintains that for the final determination the
Department should not use Domestic Producers’ suggested HTS classification for PCTP.

Department’s position: We have not valued Xugong’s factor for “PCTP;” therefore, the discussion of
the HTS category for PCTP is moot. Due to the proprietary nature of this argument, see Xugong Final
Analysis Memo for a detailed discussion regarding the exclusion of “PCTP” for the purposes of
Xugong’s final margin calculation.

Comment 46: Treatment of Sales with Improperly Reported Tread Code

Bridgestone argues that the Department should apply partial AFA with respect to Xugong’s
improperly reported tread codes. Bridgestone states that, as the Department found at
verification, Xugong misclassified eight tread codes. According to Bridgestone, even after the
Department gave Xugong an opportunity to correct this error after verification, Xugong failed to
do so (other than the pre-selected sale). Bridgestone maintains that, because this error applies to
other CONNUM s as well, and because Xugong failed to act to the best of its ability to correct
this error, the Department should apply partial AFA. To support this argument, Bridgestone
cites Xugong Verification Report, 04/29/08 Memorandum to the File, and Xugong’s 05/02/08
revised databases.

Xugong argues that there is no basis to apply partial AFA to CONNUMs with improperly
reported tread codes. Xugong contends that, at verification, the Department made no other
findings with respect to the other CONNUMSs. Xugong contends that, at verification, it did not
attempt to withhold any of this information and cooperated with all of the Department’s requests.
Xugong argues that if the Department continues to attempt to reconstruct all CONNUMs by
using the tread code key, there is no basis for applying AFA. Xugong further states that there is
no need to correct any of the tread codes for the misreported CONNUMSs, since all such
CONNUMs identified by Bridgestone are unique, and do not affect or overlap with any other
CONNUM. To support this argument Xugong cites Xugong Verification Report, 04/29/08
Memorandum to the File, 05/16/08 Memorandum to the File, section 776(b) of the Act, and
Xugong’s 05/02/08 revised databases.
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Department’s Position: Due to the proprietary nature of Bridgestone’s argument, we have
addressed parts of the argument in Xugong’s Final Analysis Memo. In general, we disagree with
Bridgestone that facts available with an adverse inference is warranted with respect to Xugong’s
improperly reported tread codes. Xugong stated in its CQR that it reported its tread codes
according to the Department’s description of this field. See Xugong CQR at C-19. However, as
we found at verification, in one of its preselected sales Xugong classified the tread code for this
product under the wrong numeric designation. See Xugong Verification Report at 17. Our
further analysis of the record shows that there were additional tread codes that were similarly
mislabeled affecting additional U.S. sales. However, in our post-verification instructions, we did
not instruct Xugong to correct its databases to reflect all incorrect tread codes; instead, we
instructed Xugong to correct only the tread code pertaining to the preselected sale. See 04/29/08
Memorandum to the File. Nor in our follow-up memorandum regarding necessary database
revisions did we instruct Xugong to correct the remaining incorrect tread codes. See 05/16/08
Memorandum to the File. As Xugong did correct the incorrect tread code for the preselected
sale, we conclude that Xugong did not fail to act to the best of its ability in responding to the
Department’s instructions with regard to improperly reported tread codes. Thus, we have
determined that an adverse inference is not warranted.

Because, however, the record does not contain the correct tread codes for certain additional U.S.
sales, we find that facts available is appropriate pursuant to section 776(a) of the Act, as the
“necessary information is not available on the record.” For the additional U.S. sales with
improperly reported tread codes, as facts available, we have applied the weighted-average
margin calculated for all sales with properly reported tread codes. See Xugong Final Analysis
Memao.

Comment 47: Treatment of Xugong’s Factor as Wood Tar or Pine Oil

Xugong claims that due to its own translation error, it inadvertently reported for the preliminary
determination that it used wood tar as an input in the production of the merchandise under
consideration. Xugong argues that it discovered the actual translation should have been “pine
oil,” and has submitted information on the record to support this finding. To support this
argument Xugong cites to Xugong Verification Report and Xugong AFI.

Bridgestone argues that the dictionary definition that Xugong provided for wood tar translates to
“wood” and “burned oil,” which is the Chinese expression for “tar.” Bridgestone disagrees that
the Department concluded at verification that wood tar was the incorrect description for the pine
oil input. According to Bridgestone, the Department instead confirmed that the input name on
Xugong’s invoice included “burned oil,” which confirms that Xugong purchased “tar,” rather
than “oil.” To support this argument Bridgestone cites to Prelim SV Memo, Xugong AFI, and
Xugong Verification Report.

Department’s Position: Based on our findings at verification, we have determined that the
appropriate term for Xugong’s input is pine oil. Prior to the preliminary determination, Xugong
described its factor as “wood tar” and we applied an SV for wood tar. See Exhibit D-3 of
Xugong DQR. However, after the preliminary determination Xugong argued that it had made a
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translation error in describing its factor, and submitted a copy of an invoice and its accounting
ledger with a translation of the factor as pine oil. See page 4 and Exhibit 9 of Xugong AFI.
While Bridgestone disagrees, at verification Xugong demonstrated that the input is literally
translated as “burned oil packed in a bag,” which was confirmed by our interpreter. See page 22
of Xugong Verification Report. Furthermore, the Rubber Dictionary translates the Chinese
characters as “Pine tar (oil),” which matches those on the invoices, submitted in Exhibit 9 of
Xugong AFI and examined at verification. Therefore, for the final determination, we have
valued Xugong’s pine oil using HTS 38052000. See Xugong Final Analysis Memo.

VIl. ISSUES COMMON TO STARBRIGHT AND TUTRIC
Comment 48.A: Whether TUTRIC and GPX are Affiliated

Starbright and TUTRIC argue that TUTRIC and GPX are affiliated because GPX exercised
operational control over TUTRIC’s sales of subject merchandise to the United States, and that
GPX alone determines what products are produced for the U.S. market and in what quantities.
According to Starbright and TUTRIC, the totality of evidence on the record of this investigation
supports a finding that TUTRIC and GPX are affiliated. Furthermore, Starbright and TUTRIC
assert that, if the Department finds TUTRIC and GPX to be affiliated, TUTRIC and Starbright
meet the Department’s criteria for collapsing, and should be collapsed for purposes of the
antidumping investigation.**®

Petitioners state that the Department addressed this issue in the preliminary determination and
found that Starbright and TUTRIC should not be treated as affiliated persons within the meaning
of the statute. According to Petitioners, TUTRIC has failed to demonstrate that its working
relationship with GPX is sufficiently close to make them affiliates, and there is no basis for the
Department to find differently than it did in the preliminary determination. In support of their
argument, Petitioners cite Starbright-TUTRIC Preliminary Affiliation Memo and Petitioners’
January 22, 2008, submission.

Department’s Position: The Department analyzed all aspects of TUTRIC’s and GPX’s
relationship and all of the information on the record and preliminarily determined that TUTRIC
and GPX are not affiliated. Starbright and TUTRIC have provided no new information in support
of their claims of affiliation; therefore, for the same reasons articulated in the preliminary
determination, we continue to find that TUTRIC and GPX are not affiliated within the meaning
of section 771(33) of the Act.

The Preliminary Determination:
In comments filed before the preliminary determination, Starbright and TUTRIC argued
extensively that the Department should find TUTRIC affiliated with GPX based on a close

308 1 support of their argument, Starbright and TUTRIC cite CTL Plate-Germany 09/11/06; Crawfish (2007); Jinfu
(2006); Starbright-TUTRIC Preliminary Affiliation Memo; Preamble (1997); AD/CVD Proposed Rule (1996); SAA;
Reiter (1979); SS Wire Rod-Korea 07/29/98; SS Wire Rod-Korea 08/16/07; PET Film-India 2/17/05; Live Swine
03/11/05; Canned Pineapple Thailand 12/13/02; Rebar-Latvia 06/22/01; Stainless Steel Pipe 07/14/97; Ammonium
Nitrate 01/07/00 Wire Rod-Mexico 08/30/02; Honey 07/06/05; Carpenter (2007); Cased Pencils 12/07/06; Pipes
and Tubes-Thailand 10/16/97; SSSS Coils-Germany 08/08/06; Mushrooms 09/09/04; OCTG-Japan (09/07/99).
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supplier relationship. The Department analyzed all aspects of TUTRIC’s and GPX’s relationship
in making the preliminary determination that they are not affiliated. However, Starbright and
TUTRIC now argue that, in the preliminary determination, the Department improperly focused
on only one narrow aspect of its affiliation test and claim that, in doing so, the Department failed
to realize the extent to which GPX exercises operational control over TUTRIC’s production of
subject merchandise for sales to the United States.

Starbright and TUTRIC argue that the statutory test for affiliation specifically includes situations
where one company is in a position to exercise restraint or direction over another company.
According to Starbright and TUTRIC, the Department in the preliminary determination did not
address this facet of the statutory test and, thus, overlooked key facts on the record of this
investigation. We disagree, however, with Starbright’s and TUTRIC’s interpretation of the
Department’s preliminary analysis. First, the Department explained that section 771(33) of the
Act states that control exists when one person is “legally or operationally in a position to exercise
restraint or direction over the other person.”*® We next explained that the preamble of the
Department’s regulations established that the Department will consider on a case-by-case basis,
among other things: (1) whether the relationship in question has the potential to impact decisions
concerning the production, pricing or cost of the subject merchandise or the foreign like product
under investigation; and (2) all relevant factors, including the control indicia enumerated in the
regulatory definition.®* Finally, we explained that the Department has stated in past cases that
the term “affiliated parties,” as defined in the preamble to our proposed regulations, which states
that “business and economic reality suggest that these relationships must be significant and not
easily replaced,” suggests that the Department must find significant indicia of control.*** “With
this in mind, we considered whether TUTRIC or GPX is reliant on the other, and whether there
are significant indicia of control such that we should find them affiliated by virtue of a close
supplier relationship.>**” Our analysis of the facts of this case led to the determination that there
is no basis on which to find GPX and TUTRIC affiliated.

Close Supplier Relationship:

In this final determination, we again considered GPX’s purchases of OTR tires from TUTRIC as
a percentage of its purchases from all PRC suppliers as well as TUTRIC’s sales to GPX as a
percentage of all sales. We found that the majority of GPX’s purchases of OTR tires from the
PRC are from suppliers other than TUTRIC, and that “TUTRIC sells the majority of its products
to customers other than GPX.”*** This fact pattern is akin to the circumstances in Bags-PRC
06/18/04, where the Department also found parties to be unaffiliated after applying the same test.
There, the Department stated that “Hang Lung and the U.S. customer are unaffiliated” because

309 5ee Starbright-TUTRIC Preliminary Affiliation Memo at 3.

310 See Preamble (1997), 62 FR 27296, 27297-8.

311 5ee 55 Wire Rod-Korea 07/29/98, 63 FR 40404, 40410.
312 gee Starbright-TUTRIC Preliminary Affiliation Memo at 8.

313 gee Starbright-TUTRIC Preliminary Affiliation Memo at 11.
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{t}he petitioners’ claim that this customer accounts for a majority of
Hang Lung’s sales is correct only for Hang Lung’s U.S. sales. At
verification we found that this customer did not account for a majority
of Hang Lung’s sales when considering its sales in the home market
and third-country markets.**

Put simply, despite Starbright’s and TUTRIC’s claim that the Department should only consider
TUTRIC’s sales to the United States, and that its home market and third-country sales are
“legally and factually irrelevant,”*" the Department disagrees. In the instant investigation, the
Department applied its long-standing practice in the preliminary determination when it
considered whether GPX was reliant on TUTRIC or vice versa, and, consistent with Ammonium
Nitrate-Russia 01/07/00, Rayon Yarn-Austria 08/15/97, and LNPPs-Japan-07/23/96, discussed
in detail below, where the Department applied the same methodology, the Department
determined that the parties were not affiliated. Neither GPX nor TUTRIC is reliant on the other;
therefore, they are not affiliated by virtue of a close supplier relationship under section 771(33)
of the Act.

Prior to the Department’s preliminary determination, Starbright and TUTRIC emphasized the
importance of their “exclusivity agreement” in arguing affiliation. However, in the briefing
stage, citing Honey-PRC 07/06/05, Starbright and TUTRIC acknowledge that exclusive supplier
agreements alone are not sufficient to establish close supplier relationships.®*® Starbright and
TUTRIC now state that “the existence (or absence) of written agreement memorializing the
manner in which TUTRIC and GPX conduct business should not have a material impact on the
Department’s ultimate determination on this issue.”®*’ As a factual matter, the Department
agrees with Starbright and TUTRIC that neither the existence nor absence of a written exclusive
supplier agreement is dispositive in determining whether a close supplier relationship exists.

In sum, Starbright and TUTRIC make no new arguments and present no new facts beyond those
analyzed by the Department in making its preliminary determination. Thus, we continue to find
that GPX and TUTRIC are not affiliated under section 771 (33) of the Act.

Verification Report:

Starbright and TUTRIC claim that findings at verification further support a conclusion that GPX
and TUTRIC are affiliated. The Department, however, disagrees with this interpretation of the
verification findings.

314 See Bags-PRC 06/18/04 IDM at Comment 15.

315 gee Starbright’s and TUTRIC’s joint case brief at 15.

316 The Department stated that “{t}he Court of International Trade has held that, even where there are exclusive

sales contracts, the Department has properly found that such contracts alone were insufficient to support an
affiliation finding.” See Honey-PRC 07/06/05, 70 FR 38873 and IDM Memo at Comment 11.

317 gee Starbright’s and TUTRIC’s joint case brief at 22, n. 22.
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Starbright and TUTRIC state that Robert Sherkin, GPX’s co-CEO, and Domenic Mazzola,
GPX’s chief engineer, “both spent considerable time at the TUTRIC verification supporting the
TUTRIC verification effort, and both clearly played important roles in that process on behalf of
TUTRIC, thereby demonstrating first-hand the close, continuing and intertwined relationship
among GPX, Starbright and TUTRIC.”**® In support of these statements, Starbright and
TUTRIC cite Attachment Il of the TUTRIC Verification Report, which contains a list of
verification participants. The Department disagrees, however, that the participation of Messrs.
Sherkin and Mazzola in the TUTRIC verification is an indication of their having played
“important roles,” nor does it in any way demonstrate the “continuing and intertwined
relationship among GPX, Starbright and TUTRIC.”

Next, Starbright and TUTRIC claim that in the Starbright Verification Report, the Department
noted that “Starbright maintains a close relationship with {TUTRIC} in terms of production and
product development.” However, in citing the verification report, Starbright and TUTRIC
excluded the beginning of that sentence, which actually states: “Company officials stated that
Starbright maintains a close relationship with {TUTRIC} in terms of production and product
development.”**® Starbright and TUTRIC claim as evidence of affiliation the fact that Mr.
Sherkin was a co-founder of TUTRIC in 1986,% and suggest that he is a “de facto board
member” of TUTRIC.*** The first point bears no relevance to the factual situation during the
POI; the second point is unsupported by record evidence. TUTRIC’s actual board members are
listed in TUTRIC’s September 28, 2007, separate rate application (at 17). Mr. Sherkin’s name is
not among them; indeed, no individual connected with GPX is listed among them.

Whether GPX Controls TUTRIC:

In support of their claim of affiliation, Starbright and TUTRIC list several items which, they
argue, demonstrate GPX’s control over TUTRIC. For example, Starbright and TUTRIC claim
that GPX shares its proprietary compounding formulas with TUTRIC, GPX trains TUTRIC
engineers in its proprietary design methodology, GPX engineers “constantly communicate with
their counterparts at TUTRIC,”** senior GPX personnel often visit TUTRIC, and GPX advises
TUTRIC on machinery purchases. The Department fully considered these factors when making
our preliminary determination, and we found the above to be acts of commercial cooperation that
would take place between any two unaffiliated entities engaged in a business relationship,
particularly a business relationship that involves large sums of money and buyers with very
specific needs. This determination is consistent with the Department’s finding in Candles-PRC
03/15/04, where the Department explained that it

318 gee Starbright and TUTRIC joint brief at 23.
319 . I
See Starbright Verification Report at 4.
320 gee Starbright and TUTRIC joint case brief at 23.
321 gee January 10, 2008, submission from Starbright and TUTRIC.
322 gee Starbright’s and TUTRIC’s joint case brief at 28.
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discovered at verification that the importers established a mechanism

for assuring paraffin wax was properly heated, and that the importers

are able to veto the retail-oriented design of candle packaging. This
information is relevant to the question of whether the importers control
Fay Candle, but leads only to a conclusion that was well-supported in the
preliminary results: that the importers provide a substantial amount of
assistance to Fay Candle in the production of candles and are responsible
for ensuring that the U.S. retail customers are satisfied. However, it does
not lead us to change our conclusion that while this type of information
“does suggest a high level of cooperation between Fay and the U.S.
importers, the respondents have failed to satisfy their burden of demonstrating
any actual reliance on the part of the companies that would demonstrate
control.” ¥

We would expect to find a high level of cooperation between GPX and TUTRIC, given that the
two companies conduct substantial business together. Thus, we find that these acts of
cooperation and coordination do not support a conclusion of control or affiliation under section
771(33) of the Act.

Many of the acts that Starbright and TUTRIC mention, such as GPX providing specific guidance
on product design and quality control, technical expertise concerning production, and other
assistance with meeting the specific demands of important end-users such as GPX’s customers,
seem to be a natural result of a foreign supplier conducting business with a large U.S. distributor.
This is particularly true when the importer is especially knowledgeable about the U.S. market
and is in constant contact with the U.S. market. However, as noted above, acts of cooperation
such as these -- that constitute good business practice -- do not necessarily amount to one party
being in a position “to exercise restraint or direction” over another person, as required by section
771(33)(G) of the Act. These acts do not amount to control, but are merely cooperative efforts
that a customer and supplier in such a situation would be expected to undertake in order to
conduct business. In sum, in making our preliminary determination, we considered GPX’s and
TUTRIC’s relationship in terms of its “business and economic reality,” and reached the
conclusion that there is nothing atypical about this relationship that would suggest that GPX has
more influence over TUTRIC than the typical buyer over the typical supplier doing a large
amount of business together. Rather, many of the facts cited by Starbright and TUTRIC as
evidence of control are merely business practices that one would expect in such a relationship.

323 see Candles-PRC 03/15/04 IDM at Comment 1.
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Reference to Past Decisions:

Starbright and TUTRIC reference Jinfu (2006), Crawfish (2007), and CTL Plate-Germany
09/11/06 to support the notion that ownership is not required for a finding of affiliation.*** We
agree with Starbright and TUTRIC on this point and noted such in our preliminary
determination.’® However, in considering the question of affiliation, we find that the facts
surrounding GPX’s and TUTRIC’s relationship are easily distinguishable from the facts in any
of the cases cited by Starbright and TUTRIC in which the Department has found affiliation. A
case in point is the aforementioned CTL Plate-Germany 09/11/06, where the Department found
affiliation because

both Dillinger and AlA’s financial statements are consolidated into
Arcelor, S.A.’s financial statements. One of the criteria Arcelor, S.A.
uses to determine consolidation is that the group holds significant
influence if the group holds 20 percent or more of the voting rights.

In other words, the controlling entity within a consolidated group has
the ultimate power to determine the capital structure and financial costs
of each member in the group.®®

GPX’s and TUTRIC’s financial statements are not consolidated, either with each other, or
together as part of a larger group. There is no record evidence to suggest that either company
has any voting rights in the other, or that either company has any say whatsoever in determining
the other’s capital structure and/or financial costs, as was the clearly the case in CTL Plate-
Germany 09/11/06.

Starbright and TUTRIC list several cases in which, they claim, the Department found affiliation
in the absence of ownership. According to Starbright and TUTRIC, the Department has made its
decisions on a case-by-case basis, after determining that the totality of the evidence supports
finding that one party controls another in light of “business and economic reality.” Starbright
and TUTRIC also acknowledge that each of the items they list in support of their affiliation
claim is not sufficient evidence of affiliation by itself; however, according to Starbright and
TUTRIC, the items considered together, support a finding of affiliation.

We disagree. The cases cited where the Department did find affiliation are distinguishable from
the facts in the instant investigation. Missing from TUTRIC’s and GPX’s relationship are any
circumstances similar to those that led to findings of affiliation in the cited cases. Where there
are circumstances in GPX’s and TUTRIC’s relationship that are arguably similar to
circumstances in the cases cited by Starbright and TUTRIC, those circumstances were only

324 Starbright and TUTRIC quote CTL Plate-Germany 09/11/06, where the Department stated that “the legislative
history also makes clear that the statute does not require majority ownership for a finding of control, but rather
encompasses both legal and operational control.”

825 See, generally, Starbright-TUTRIC Preliminary Affiliation Memo, where the Department analyzed all aspects of

GPX’s and TUTRIC’s relationship, not only the question of ownership.

326 See CTL Plate-Germany 09/11/06, 71 FR 53382, 53384.
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tangentially related to the Department’s finding of affiliation in the other cases. In each of the
cases, the Department analyzed the totality of the evidence on the record, and where it found
compelling evidence of control, the Department determined that parties were affiliated. In the
instant investigation we examined the totality of record evidence in the preliminary
determination and found no convincing evidence of affiliation. The facts have not changed since
the preliminary determination.

Starbright and TUTRIC reference SS Wire Rod Korea 08/16/07; however, the cited notice does
not support Starbright’s and TUTRIC’s conclusions with respect to the facts of the case. The
Department actually explained in a footnote that it “collapsed Changwon and Dongbang in the
less-than-fair-value investigation and in every subsequent review of this order because we found
a close supplier relationship between the entities.” In SS Wire Rod Korea 7/29/98, the
Department found affiliation based on “a close supplier relationship in which POSCO/Changwon
is operationally in a position to exercise restraint or direction over Dongbang.”**" The
Department found that, “not only is POSCO/Changwon the sole supplier and Dongbang the sole
Korean buyer of black coil (the major input in the production of finished SSWR), but that
Dongbang, by its own admission, has been unable to develop an alternative source of supply of
black coil.”**® The instant investigation is distinguishable because, as explained below, GPX has
many PRC suppliers of subject merchandise, and TUTRIC has many customers other than GPX.

Referring to Live Swine-Canada 03/11/05 (at Comment 50), Starbright and TUTRIC argue that
the Department found affiliation because an agreement by the buyer to provide information to its
suppliers resulted in “considerable control over the production process of its suppliers,” and
because there was an “exclusive agreement to sell the suppliers’ isoweans that are created from
KPA genetics in the United States.”

The Department’s finding of affiliation in Live Swine-Canada 03/11/05 was based on the fact
that “Excel exercises effective control over the production and pricing of the subject
merchandise by its producers/suppliers through its role as the exclusive supplier of genetically
engineered breeding swine and boar semen sold by Excel’s affiliate, KPA.”** The Department
explained that “U.S. customers seek to buy Excel isoweans that are created from KPA genetics,
and rely on Excel to identify the Canadian supplier who will supply those isoweans.” Therefore,
it was more than an exclusive agreement, as characterized by Starbright and TUTRIC; rather,
because the customers sought Excel isoweans created from KPA genetics, they were necessarily
restricted to purchasing from the only supplier that could provide such isoweans.

Record evidence in the instant investigation demonstrates no such exclusivity in the relationship
between GPX and TUTRIC. As we stated in Starbright-TUTRIC Preliminary Affiliation Memo
(at 9), “with regards to sourcing from the PRC alone, GPX acknowledges that it purchases the

327 See 63 FR 40404, 40405.
328 see S5 Wire Rod Korea 7/29/98, 63 FR 40404, 40410.

329 See Live Swine-Canada 03/11/05 at Comment 50.
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same types of subject tires from producers other than TUTRIC.” Moreover, we noted that,
according to GPX, “Starbright produces “all of the critical tires in the GPX range (including
many of the tires made at TUTRIC),”” and that “it is GPX’s intention to produce many of the
same products at both Starbright and TUTRIC. .. .”*** GPX has explained that it sources subject
tires from many PRC suppliers beyond Starbright and TUTRIC,**! and “TUTRIC sells the
majority of its products to customers other than GPX.”*** Therefore, any suggestion of
exclusivity in the relationship between GPX and TUTRIC is not supported by the evidence on
the record.

Starbright and TUTRIC cite Canned Pineapple-Thailand 12/13/02 IDM at Comment 12,
claiming that the Department found affiliation because the vendor was “dependent upon {the
buyer’s} business;” the buyer “had the potential to control” the vendor “and to impact the price,
production, and other decisions impacting the subject merchandise;” and the vendor “has been
doing a substantial amount of business with {the buyer} for forty years.” Here, Starbright and
TUTRIC rely on selective passages from the Department’s explanation for its finding that
respondent Thai Pineapple Industry Corp., Ltd. (“TPC”) was affiliated with Mitsubishi
Corporation (“MC?”), Princes Foods, B.V. (“Princes”), and Mitsubishi International Corp.
(“MIC”). A more complete evaluation of the facts in that case is revelatory. First, the
Department explained that, in its case brief, “TPC states that MC can theoretically control TPC
because MC owns some of TPC’s shares.”** Then, as the Department further explained, TPC
recognized that MIC was owned by MC, and that Princes was wholly owned by Princes Ltd.,
which was, in turn, wholly owned by MC, and TPC conceded that MC controlled MIC and
Princes under section 771(33)(E) of the Act.*** As the Department further explained,

the Department also finds that TPC is under the control of MC. Even

though MC’s equity ownership in TPC was lower than in previous reviews,

its equity position was significant during the POR. MC, via its role as a
substantial buyer (through its wholly owned subsidiaries MIC and Princes),
had the potential to control TPC and to impact the price, production, and

other decisions impacting the subject merchandise. TPC is dependent upon
MC’s business.** (Emphasis added.)

330
ld.

331 gee Starbright-TUTRIC Preliminary Affiliation Memo at 9.

332 14, at 11.

333 5ee Canned Pineapple-Thailand 12/13/02 IDM at Comment 12,

%34 See Canned Pineapple-Thailand 12/13/02 IDM at Comment 12,

335 Id.
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The Department further explained its finding that MC and TPC were affiliated in a proprietary
memorandum. However, from the public discussion above, it is clear that circumstances differ
factually in the instant investigation, where there is no equity ownership between GPX and
TUTRIC, nor any history of equity ownership.

Starbright and TUTRIC claim that in Rebar-Latvia 06/22/01, the Department determined
that “the relationship of LM and the trading company is far closer than that of the typical
steel producer and an unaffiliated trading company customer” because LM *“provide{d}
sensitive business information” to the trading company, and because the “top managers
of LM had visited the United States in the company of top managers of the trading
company, for purposes of meeting with U.S. customers.”**

Again, Starbright and TUTRIC fail to note certain factual information from the
referenced case that was critical to the Department’s analysis in finding affiliation. Such
factual information is noticeably absent from the instant investigation. For example, in
Rebar-Latvia 06/22/01, IDM at Comment 1, the Department explained that

Beyond the contractual relationship that the preliminary
determination cited, there is evidence of (a) negotiations

between the respondent, the trading company, and the trading
company’s parent bank to finance a major overhaul of the
respondent’s production facilities, requiring that LM share
sensitive financial information and business plans; (b) the

provision of a large line of credit to finance the production of

rebar for sale to the United States through the trading company . . ..

There is no evidence of any such financing of TUTRIC by GPX in the instant investigation. On
the contrary, record evidence shows that GPX has committed substantial investment in Starbright
during the POI,**" but no evidence whatsoever of any investment in TUTRIC.

Referencing Stainless Steel Pipe-Taiwan 07/14/97, Starbright and TUTRIC suggest that the
Department found affiliation between a buyer and a vendor for reasons as simple as the fact that
the buyer had access to its vendor’s computer system, management personnel moved from one
company to the other, and meetings were held between the vendor’s president and the buyer’s
customers.

The Department’s decision to find affiliation between respondent Ta Chen and its customer
(“Company B”) in that case was based on far more complex facts than the scenario presented by
Starbright and TUTRIC. For instance, the Department determined that “Ta Chen’s physical
custody of Company B’s signature stamp . . . is prima facie evidence that it either exercised, or

836 Starbright and TUTRIC cite the Federal Register notice; however, the quoted passages appear in the 1&D Memo
at Comment 1.

837 See, e.g., Starbright’s and TUTRIC’s joint case brief at 163 (“Starbright essentially rebuilt its facilities and
undertook substantial additional investment in the facilities.”).

139



was in a position to exercise, control over Company B’s disbursements.”**® Where Starbright
and TUTRIC mention that the buyer had access to the vendor’s computer system, the
Department found that Ta Chen had a dedicated connection to Company B, such that the
Department declared that “the full-time and unlimited access to Company B’s computer system
afforded Ta Chen a far more invasive mechanism for monitoring than would be expected
between unaffiliated parties.” The Department added that “Ta Chen officials stated . . . that
Company B maintained no security system or passwords with which to limit or terminate Ta
Chen’s access to its records; Ta Chen's access to Company B's accounting system was
complete.”®*® Finally, the Department found that

Company B unilaterally, and without consideration, assigned its entire
inventory and accounts receivable directly to {Ta Chen International}’s
bank to facilitate a loan for {Ta Chen International}. That Company B
would accept this risk without any consideration -- without even a written
agreement memorializing the terms and duration of the agreement — does
not comport with the commercial realities of dealings between unaffiliated
companies.**

Nothing on the record of the instant investigation suggests that such a situation exists between
TUTRIC and GPX.

Starbright and TUTRIC quote a single sentence from Ammonium Nitrate-Russia 01/07/00, where
the Department stated that it “has also determined a close supplier relationship may occur when a
majority of sales are made to one customer.”*" That statement was made in reference to the
very test conducted by the Department in making its preliminary determination that GPX and
TUTRIC are not affiliated, and which Starbright and TUTRIC are claiming is inappropriate and
irrelevant. Starbright’s and TUTRIC’s reliance on this case undermines their claim that the
Department’s analysis was inappropriate; on the contrary, this case, and others cited therein,
demonstrate that our preliminary determination analysis, in which we considered the totality of
TUTRIC’s sales, is consistent with the Department’s long-standing practice. As the Department
stated in Ammonium Nitrate-Russia 01/07/00:

in examining reliance, we have considered comparative sales statistics
of both companies, e.g., the proportion of sales made by the producer

through the trading company vis-vis the trading company’s total sales,
as well as the proportion of sales made by the producer through the

338 See Stainless Steel Pipe-Taiwan 07/14/97, 62 FR 37543, 37549.

339
ld.

340
ld.

341 Ammonium Nitrate-Russia 01/07/00, 65 FR 1139, 1143, citing Rayon Yarn-Austria 08/15/97.
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trading company to the total sales made by the producer.>*?

The Department’s conclusion after conducting its analysis was that “the various proportions of
sales (of subject merchandise and of all products), both with respect to Nevinka’s sales to
Transammonia and Transammonia’s sales of Nevinka’s product, are in