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SUmmary

We have analyzed the case briefs and rebutta briefs of interested partiesin the antidumping duty
adminigtrative review of oil country tubular goods (OCTG) from Argentina. As aresult of our andyss,
we have made changes, including corrections of certain inadvertent programming and clericad errors, in
the margin caculations. We recommend that you gpprove the positions we have developed in the
Discussion of the Issues section of this memorandum. Below isthe complete list of issuesin this
adminigrative review for which we received comments and rebuttal comments by parties:

Cdculation of CV Profit

Depreciation Expenses

Bad Debt

Generd and Adminigrative Expenses

Rebates Received Under Argentine Government Rebate Programs
Clerica Errors

No Shipments

NogA~WDNPRE

Background

On September 9, 2002, the Department of Commerce (the Department) published its preliminary
results of review of the antidumping duty order on OCTG from Argentina. See Notice of Prdliminary
Results of Antidumping Duty Adminidretive Review; OCTG from Argentina, 67 FR 57217 (September
9, 2002) (Preliminary Results). The period of review (POR) is August 1, 2000 through July 31, 2001.
Thereis one respondent in thisreview: Acindar Industria Argentinade Aceros SA. (Acindar). We




are rescinding the review with respect to Sderca SAA.1.C. (Sderca). We invited parties to comment
on our preliminary results of review. We received comments from IPSCO Tubulars, Lone Star Stedl
Company, and Maverick Tube Corporation (collectively domestic interested parties), from United
States Stedd Corporation (petitioner), and from Acindar.

Discussion of the I ssues

|. Changes from the Preliminary Results

1 We calculated depreciation on a per-unit basis based on production volume, rather than by
gpplying aratio to the cost of manufacture. See Comment 2.

2. We added direct sdlling expenses into the calculation of congtructed value (CV). See
Comment 3.

3. We removed the downward adjustment to CV for the Convergence Factor program.
Additiondly, we made the Reintegro reimbursement as a downward adjustment to CV, rather
than to sdlling expenses. See Comment 5.

4, We removed packing from the setup string in the calculation of congtructed vaue profit
(CVPROHT) and the foreign unit price in dollars (FUPDOL ). See Comment 6.

I1. Company-Specific | ssues
Comment 1: Cdculation of CV Profit

Acindar argues the Department erred in its caculation of congtructed vaue (CV) by using a profit ratio
cdculated from Siderca sfinanciad statement, rather than from Acindar’ s own financid statement. (The
Department used a profit ratio calculated from Siderca s financid statement in the preliminary results
because Acindar’ s home market was not vigble. See Prdiminary Results 67 FR at 57216.) Acindar
argues that under the Tariff Act, Sderca sfinancia statement does not quaify for use under any of the
datutory options available for calculating CV profit. See section 773(€)(2)(B) of the Tariff Act of
1930, as amended (the Tariff Act). Acindar reasons that where the home market is not viable, the
Taiff Act dlowsfor three possible methods of caculating profit. The firs method (dternative 1) would
be to use Acindar’ sown data. The relevant section of the statute reads that when actual data are not
available for caculaing CV, the Department shdl use

The actua amounts incurred and redized by the specific exporter or producer being examined
in the investigation or review for sdlling, generd, and administrative expenses, and for profits, in
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connection with the production and sde, for consumption in the foreign country, of merchandise
that isin the same generd category of products as the subject merchandise. See section
773(€)(2)(B)(i) of the Tariff Act.

Acindar states that because Sidercais not “the specific exporter or producer being examined,”
Siderca sfinancid statement does not qualify for use under dterndivel.

The second method (dternative 1) isto use data from a different entity based on the production or sde
of the foreign like product in the home market. The relevant section of the Tariff Act providesthat the
Department shal use:

The weighted average of the actual amounts incurred and realized by exporters or producers
that are subject to the investigation or review (other than the exporter or producer described in
clause (i)) for sdling, generd, and adminidrative expenses, and for profits, in connection with
the production and sale of aforeign like product, in the ordinary course of trade, for
consumption in the foreign country. See section 773(€)(2)(B)(ii) of the Tariff Act.

The Department referenced dterndive |l asits method of caculating profit in the preliminary results.
See Prdiminary Results, 67 FR at 57216. Acindar, however, argues that the use of Siderca’ s financid
statement does not meet the statutory requirements of dternative Il for three reasons. Firdt, dternative
I1, Acindar argues, is limited to sales of the same product, and because Acindar sold only welded
OCTG during the POR, and Siderca sold only seamless OCTG during the fisca year covered by the
financid statement, the two companies did not sall the same “foreign like product.” There are good
reasons, Acindar argues, for distinguishing the products because their production processes, costs and
commercid environments are very different. Moreover, Acindar states, the Department itsalf
distinguished between the two products in defining its model match criteria See the October 25, 2001,
antidumping questionnaire, gppendix V. Furthermore, the Internationd Trade Commission (ITC) dso
treated the two products as separate product categories in the recent investigation pursuant to section
201 of the Trade Act of 1974. See News Release: ITC Details its Determinations Concerning Impact
of Imports of Stedl on U.S. Indusdtry at 2 (October 23, 2001). Finaly, the Court of Appealsfor the
Federa Circuit (Federd Circuit) has recently held that the term “foreign like product” must have a
single meaning throughout the antidumping satute unless the Department can clearly explain to the
courts why the term should be defined differently in Section 1677b(e). See SKE USA Inc. v. United
States, 263 F.3d 1369, 1372, 1383 (Fed. Cir. 2001) (SKF USA).

The second reason the use of Siderca s financid statement does not meet the requirements of
dterndive Il, according to Acindar, is that aternative Il requires the Department use actua amounts
redlized in connection with sdes “in the ordinary course of trade.” In this review, Acindar sates, the
Department did not gather any information about Siderca s home market sales. Thus, the Department
has no way to adjust the profit figure to eiminate the effect of sdes outside the ordinary course of trade.
Unless the Department can diminate the effect of any possible home market sales outside the ordinary
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course of trade, Acindar argues, it cannot use the information in Siderca s financia statement
conggtently with dternative I1.

The third reason that use of Siderca sfinancia statement does not meet the requirements of dternative
I1, Acindar argues, isthe financid statement does not report profit earned on sdes “for consumptionin
the foreign country.” Acindar argues that requirement is not met here because Siderca' s financid
statement reports only one aggregate profit figure, and it cannot be relied upon as a measure of
Siderca's home market profit because seventy-three percent of Siderca s sdes (by volume) were
export sales.

The third method (alternative 111), Acindar Sates, for caculating profit under the satute for a
respondent whose home market is not viable isto use “any other reasonable method” the result of
which does not exceed “the amount normally realized by { other} exporters or producers... in
connection with the sde, for consumption in the foreign country, of merchandise that isin the same
genera category of products as the subject merchandise.” See section 773(€)(2)(B)(iii) of the Tariff
Act. Acindar arguesthat under the Tariff Act, the “profit cap” (if the Department uses Sidercal's
financiad statement) would be the profit Sderca redized on its home market sdes. However, this
information is not available in Siderca sfinancia statement because, as previoudy stated, Siderca's
financid statement reports only one aggregate profit figure, and its export sdes volume condtituted
seventy-three percent of itstota sdles. Moreover, Acindar argues, Siderca s profits from home market
sdeswould likely be less than from its export sales because Siderca s home market sales were made
pursuant to long-term supply contracts. See Siderca’'s March 31, 2001, financia statement, found at
petitioner’ s January 18, 2002, submission, exhibit 29 (Siderca sfinancid statement), at 7-9, 10.
Acindar argues that thisis a distinction between the markets that would tend to cause Argentine prices
to lag behind the generd price increase during the period. Moreover, Acindar argues, the market
performance of Siderca’ s seamless pipe differed from that of itswelded OCTG pipe during the period.
Thus, Siderca sfinancid statement ates, “[t]he improvement in the seamless tube market did not carry
over to welded tubes, for which demand decreased. As aresult, the Company’ s share in the result of
operation of Sat and Confab Industrid resulted in aloss of $0.4 million.” See Siderca s financiad
Satement at 4.

Acindar arguesthat instead of using Siderca sfinancial statement, the Department should use Acindar’s
own financia statement. Specificdly, the Department should use the financid data for Companhia 103,
the production unit that sold welded pipe in the home market during the POR. Acindar Sates thet this
welded pipe, while not OCTG, isin the same generd category of product as the subject merchandise.
Thus, Acindar argues, these financia datafdl squardy within the requirements of dternative | because it
is (1) the actud amount redlized, (2) by the specific producer being examined, (3) in connection with
the production and sde for consumption in the foreign market, and (4) of merchandisethat isin the
same generd category of products as the subject merchandise. See section 773(e)(2)(B)(i) of the
Taiff Act.



Acindar’ s profit rate for Companhia 103 was a negetive figure. Thus, Acindar argues, its CV profit
should be zero. Acindar dates that a zero percent profit for antidumping calculaionsis not only
permissble, but in some circumstancesisrequired. As support for this assertion, Acindar cites Flora
Trade Council v. United States, 41 F. Supp. 2d 319 (Ct. Int’| Trade 1999) (Flord Trade). There,
Acindar dtates, the Court of Internationa Trade (CIT) specificaly rgected the Department’ s argument
that “it interprets CV as requiring a positive amount for profit.” (Floral Trade, 41 F.Supp. 2d at 327.)
Ingtead, Acindar sates, after an exhaudtive andysis of the statutory language, legidative history, and
Congressiond intent regarding section 773(e), the CIT determined that the statute does not require a
positive profit figure.

Acindar arguesthat in the dterndive, if the Department decides not to use Acindar’ s financid
datement, it should use the financid statement of Siderca s ffiliate Siat under dternative lll. (Sat's
profit information is on the record as part of Sderca sfinancid statement.) Acindar argues that unlike
Siderca, Sa sold welded pipe in the home market during the POR, and that its products were
therefore far more smilar to Acindar’ swelded OCTG than were Siderca’ s seamless pipe products.
Moreover, since they were home market sales, Siat’s welded pipe sales do not run afoul of the profit
cap requirement in the way that Siderca s export salesdo. Like Acindar, Sat reported a negative
vauefor profit, but Acindar citing Fora Trade, 41 F. Supp. 2d a 327, argues that a zero profit margin
isnot only permitted, but required when that is the highest profit margin indicated by the record
evidence.

Petitioner argues the Department should continue to use Siderca’ s profit experience to caculate CV for
Acindar. Firg, petitioner argues that use of Siderca s financid statement fully meets the requirements of
dternative I1. With respect to the smilarity of merchandise, petitioner argues that aternative 1l does not
require that the adternative source for profit be based on sales of the same product, but on sdesof “a
foreign like product.” This requirement is met when using Siderca s financid statement, petitioner
argues, because both welded and seamless OCTG are within the scope of the order. Thisis evidenced
by the fact that in every antidumping and countervailing duty case decided by the Department and the
ITC with respect to OCTG, seamless OCTG and welded OCTG have fallen within the scope of the
order and have been treated as asingle like product. That the Department distinguishes in its matching
criteria between welded and seamless OCTG does not, petitioner argues, make them different foreign
like products. Petitioner argues that, to the contrary, because mode match characteristics have
relevance only within asingle like product, the use of characteristics for seamless versus welded further
confirms that seamless and welded OCTG are asingle like product.

Furthermore, petitioner argues that in its various determinations the I TC has emphasized the numerous
gmilarities between seamless and welded OCTG. In its most recent determination on thisissue,
petitioner ates, the ITC found seamless and welded OCTG were a single product based on the fact
that they have Smilar physicd characteridtics, are used in smilar gpplications, are sold through smilar
channels of distribution, and have smilar production processes fter the initial stages of production.
See ITC Preiminary Determination in 2002 OCTG Invedtigation, USITC Pub. 3511, at 6-7.
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Moreover, petitioner argues that Acindar’ s assertions regarding the ITC' s Section 201 safeguards
determination with respect to steel products are dso incorrect. Asan initia matter, petitioner sates, the
ITC' s determination of the relevant product categories in a Section 201 safeguards investigetion has no
relevance in an antidumping or countervailing duty case. But even assuming it was relevant, petitioner
argues that in the section 201 investigation five of the Sx ITC commissoners found seamless and
welded OCTG condtitute asingle like product. Thus, petitioner argues, the ITC' s determination in the
Section 201 case supports the conclusion that seamless and welded OCTG are asingle like product,
and that the profit for a seamless OCTG producer can properly be used for awelded OCTG producer.

Moreover, petitioner argues that Acindar has failed in its attempt to differentiate between the market
performance of welded OCTG and seamless OCTG. With respect to the statement in Siderca's
financid statement that “improvements in the seamless market did not carry over into welded tubes,”
petitioner argues that such statements are not statements about seamless and welded OCTG, but only
about seamless and welded tubes generdly. Thus, this quote from Siderca s financia statement does
not provide any basis for a comparison between the performances of seamless and welded OCTG.

Furthermore, petitioner argues the Department has previoudy rg ected the very argument asserted by
Acindar here on thisissue. In the preamble to its regulations the Department noted thet certain
commentators recommended that the regulations provide for the calculation of profit “on the bass of
different product groupings, and that such groupings be limited to those modds of the foreign like
products capable of comparison to each modd of the subject merchandise.” Petitioner statesthe
Department regjected this recommendation, stating “we continue to believe...that an aggregate
caculation that encompasses al foreign like products under congderation for normal value represents a
reasonable interpretation of the statute.” See Antidumping Duties; Countervailing Duties, 62 FR
27296, 27359 (May 19, 1997). Moreover, petitioner argues that while it is true that the Federa
Circuit remanded a case to the Department to further explain its use of a different, more redtrictive
definition of “foreign like product” for product-matching purposes than it uses for caculating CV profit,
the Department determined in its remand determination that in caculating CV profit, it is not restricted
to its determination of what congtitutes the foreign like product for product-matching purposes. In other
words, petitioner Sates, the Department reaffirmed its conclusion that it is not the case that only sales of
identica merchandise may condtitute the foreign like product for purposes of caculating CV profit. See
Find Remand Determination, SKF USA, Inc., v. United States, Court No. 98-07-02540 (March 29,
2002) at 11-12, gf'd, SKE USA, Inc., v. United States, 2002 Ct. Intl. Trade, LEXIS 65, Sip Op.
2002-63 (CIT July 12, 2002).

With respect to Acindar’ s argument that Siderca s financia statement does not permit a determination
of thelevel of profit for only sdeswithin the ordinary course of trade, petitioner argues that the
Statement of Adminidrative Action (SAA) dearly sanctions the use of the financid statements asthe
basisfor the calculation of profit figure under section 773(€)(2)(B) of the Tariff Act, and the
Department routinely uses financiad statements for this purpose. See SAA reprinted in H.R. Doc. 103-
316 at 870 (1994). Furthermore, petitioner argues, the SAA states that salesin the ordinary course of
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trade for purposes of Section 773(e)(2)(B)(ii) of the Tariff Act means“profitable sdles” Thus,
petitioner argues that to the extent the Department did not eiminate the effect of sdes that are outside
the ordinary course of trade, it has understated the profit figure. Furthermore, petitioner argues that
even if the term “ordinary course of trade’” meant more than “unprofitable sdes” there is nothing on the
record to indicate that Siderca s sdes were outsde the ordinary course of trade for any reason.

With respect to Acindar’ s argument that Siderca s profits were earned on export sales, petitioner notes
itsfinancid statement shows that it had home market sales of seamless tube totaling 209,000 metric
tons (MT). By any measure, petitioner argues, thisis a substantia volume of home market sales, and
represents an adequate basis to show profits earned “in connection with the production and sdes of a
foreign like product... for consumption in the foreign country.” See section 773(€)(2)(B)(ii) of the Tariff
Act. By comparison, petitioner notes, Siat sold at most 49,000 M T of non-OCTG welded pipein
Argentina Furthermore, petitioner argues Acindar isincorrect in its assertion that Siderca sold tubes
domesticaly “through long-term supply agreements, a market condition not then present for the export
market.” Petitioner datesthat Siderca s annua report shows that it made substantial exports under
long-term supply agreements with customers. Moreover, petitioner argues that Siderca’ s annud report
dispels any naotion that profits on its Argentine sales lagged behind profits on its export sales. The
annua report notes Siderca’ s sales of seamless tubes in Argentinaincreased by sixty percent, and that
“the Argentine market reacted favorably to the strong recovery inthe price of oil.” See Siderca's
financid statement a 10.

Petitioner dso argues that Siderca sfinancid statement quaifies under dternative I11. Under this
dternative, petitioner sates, the Department may caculate CV profit “based on any other reasonable
method” as long asthe result is not greeter than the amount normally redlized by exporters or producers
in connection with the sdle, for consumption in the foreign country, of merchandise that isin the same
genera category of products as the subject merchandise (i.e. aslong as it does not exceed the “profit
cap”’). Acindar’s sole argument againgt dternative 1, petitioner contends, is that the profit cap isequd
to the profit that Siderca earned on its domestic sales, and that that profit is likely to have been lower
than that for export sales. In particular, Acindar stated that unlike the export market, the Argentine
market for Siderca s products was characterized by long-term supply contracts. With respect to this
argument petitioner reiterates that Siderca s financid statement shows that its exports were often made
under long-term agreements with customers, and that there was no lag in the prices or profits for
Siderca s sdesin the Argentine market. Furthermore, petitioner argue the Department has previoudy
determined that under adternative I11, acompany’s profit experience can be used as the basisfor CV
profit irrepective of the extent of its export sdes aslong asit has a dgnificant volume of saesin the
domestic market. See Notice of Finad Determination of Sdlesat Less Than Fair Vaue Pure
Magnesum from Israel, 66 FR 49349 (September 27, 2001), Decison Memorandum at Comment 8
(Magnesum from Isradl); Shop Towels from Bangladesh; Find Results of Antidumping Duty
Adminigrative Review, 61 FR 55957, 55961 (October 30, 1996). In Magnesum from Isradl the
Department used a company’s profit experience under dternative 111 even though the vast mgjority of
its sdles, approximately ninety percent, were export sales. Thus, petitioner argues, the fact that
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seventy-three percent of Siderca s sales of seamless tubes were export sales does not undermine the
vaidity of its profit figure given the fact that it made subgtantia sdes of that merchandise in the
Argentine market.

Petitioner urges the Department to rgject Acindar’ s suggestions of using either Acindar’'sor Sat's
financid statements as the bassfor caculating CV profit. With respect to using the costs from
Acindar’ s Companhia 103, petitioner first argues that because Companhia 103 produces non-OCTG
materid, it does not satisfy the statutory requirement for aternative | that the merchandise bein the
“same generd category of products as the subject merchandise.” The SAA, petitioner argues, states
the language “ generd category of merchandiss” means “a category of merchandise broader than the
‘foreign like product.”” See SAA at 840. Here, petitioner argues, the non-OCTG material does not
congtitute a broader category of product, but a different category of product, and thus does not meet
the statutory requirements of dternative l.

Moreover, petitioner argues that Acindar’s contention that the Companhia 103 sdeswere dl madein
the home market is contradicted by information on the record. In Acindar’s own case brief, petitioner
argues, Acindar acknowledges (in the context of a different issue) that Companhia 103 included welded
pipe saes of pipe “for the domestic and regiona market.” Acindar’s October 9, 2002, case brief at 13
(emphasis added). Furthermore, petitioner argues, the verification report dso stated that Companhia
103 covers “sdes of pipe to the domestic and regiond markets” See August 27, 2002, verification
report, pp. 4 and 26 (emphasis added). Moreover, petitioner arguesit is not clear what percentage of
the total volume of sales were home market sales.

Furthermore, petitioner states that not al the information is on the record to calculate the profit for
Companhia 103. Specificdly, petitioner states the Companhia 103 data reflected in its questionnaire
responses include not only the depreciation expense gpplicable to the Companhia 103 sdles, but aso
the depreciation expense gpplicable to the export sales of welded pipe products reported for
Companhia 107. The effect of such accounting, petitioner argues, isto overdate the costs for
Companhia 103, thereby understating profit. Because there is nothing on the record to quantify the
amount of depreciation expense improperly included in the Companhia 103 data, thereis no way to
determine the actua profit redized for Companhia 103.

Petitioner also argues that the Department should rgect Acindar’ s dternate suggestion of using Siat’s
profit rate for calculating CV profit pursuant to dternative l11. It arguesthat Acindar’ s assertion that the
non-OCTG welded pipe sold by Siat is“far more smilar” to Acindar’ swelded OCTG than the
seamless OCTG sold by Sidercais smply wrong. This assertion ignores, petitioner argues, the
consstent determinations to the contrary by the Department and the ITC dating back amost twenty
years. Inthose determinations, petitioner states, the Department and the ITC have consstently
determined that seamless and welded OCTG congtitute a single like product based on vast smilarities.
In contrast, petitioner sates, the Department and the ITC have consstently conducted separate
investigations of welded OCTG and wel ded-pipe products other than OCTG and consstently
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determined that they are not like products.

Furthermore, petitioner argues that Acindar’ s representation that Siat’ s sales were purely home market
sdesis contradicted by Siderca sfinancid statement which shows Siat had export sales of 29,000 MT.
See Siderca sfinancid statement, p. 25. Moreover, there is nothing on the record, petitioner states,
that provides a breakdown of Siat’s profit between its export sales and its domestic sales.

Furthermore, petitioner argues, Sa’s home market sales totaling 49,000 MT of non-OCTG product
pale by comparison to Siderca s domestic sales of 209,000 MT of seamless tubes.

Finally, petitioner argues that the record evidence regarding Siat’ s profit is limited and contradictory
even on matters as fundamentd asto whether Sat had a profit or aloss. Since Sat’s financia
statement is not on the record, petitioner states, Acindar has had to base its argument on what little
information is contained about Sat in the notes to Siderca sfinancid statements. Petitioner Sates that
even though Acindar clamsthat Siderca reported alossfor Sat during the period under review,
Siderca sfinancid statement actudly contains various and conflicting satements regarding whether Sat
had a profit or aloss and the amount of any such profit or loss. Petitioner therefore argues that without
Sa’sfinancid statement on the record, there is no accurate basis for calculating profit.

Additiondly, the domestic interested parties argue that Acindar’s and Siat’ s financid satements are
inappropriate because they show aloss. They argue that the use of zero or negative profit is contrary
to established Department practice in CV cdculations. See Fag Kugdfisher v. United States, 2002 Ct.
Intl. Trade Lexis 188, Sip Op. 02-119 (October 4, 2002) at 8 (“1n Commerce' s cdculations of CV
profit, Commerce excluded below-cost sales, which are disregarded in the determination of NV
pursuant to 19 U.S.C. § 1677b(b)(1).”)). The Department has aso noted, the domestic interested
parties argue, that the SAA datesthat “if acompany has no home market profit on sales of the foreign
like product or hasincurred losses in the home market, the Department is directed to find an dternative
home market profit.” See Notice of Fina Determination of Sales at Less Than Fair Vaue: Extruded
Rubber Thread from Indonesia, 64 FR 14690, 14693 (March 26, 1999) (Thread from Indonesia),
(citing the SAA a 841). The Department aso noted that “the statute also infers that a pogtive profit
amount must beincluded in the calculaion of condructed vaue.” See Thread from Indonesia, 69 FR at
14693. See ds0 Slicomanganese from Brewil; Find Results of Antidumping Duty Adminisirative
Review, 62 FR 37869, 37877 (July 15, 1997).

Department Position:

We agree with the petitioner and the domestic interested parties that Siderca s financial statement
condtitutes the appropriate basis for caculating Acindar’ s profit. We have used Siderca s financia
gatement in these find results because it is the only financid statement on the record that indicates the
profits earned by an Argentine producer of subject merchandise with a sgnificant volume of home
market sdles. However, because we did not analyze any of Siderca s home market sdesin thisreview,
we determine that use of Siderca sfinancid statement is more appropriately used by the Department
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under dternative Il (section 773(e)(2)(B)(iii) of the Tariff Act), rather than under dternative Il (section
773(e)(2)(B)(ii) of the Tariff Act). Usng dternative lll iswithin our discretion because the Tariff Act
does not establish ahierarchy or preference among the dternatives.

The arguments Acindar has set forth againgt using Siderca s financid statement are not availing. Firt,
we do not agree with Acindar that welded OCTG and seamless OCTG condlitute two separate foreign
like products. Welded and seamless OCTG are both OCTG products covered under the OCTG
antidumping duty order. Thisfact creates a presumption that the products congtitute a single product
group, and that all home market sales of such products are sdes of aforeign like product, even if they
arenot salesof identica product. See the Prdiminary Results, where we stated, “1n accordance with
771(16) of the Tariff Act, we considered al products produced by the respondents, covered by the
descriptions in the “ Scope of the Review” section of this notice, supra, to be foreign like products for
the purpose of determining appropriate production comparisonsto U.S. sdles of oil country tubular
goods.” See Prdiminary Results 67 FR at 57216. The arguments Acindar has presented to rebut this
presumption are not persuasive. The fact that the Department distinguishes between these two
products in its model match criteria shows only that they are not identical merchandise, and not that
they condtitute two separate product categories. Moreover, Acindar has pointed to no statute,
regulation, Departmenta precedent, or other authority indicating that products must be identical
merchandise to be within the same “foreign like product” category. Furthermore, the evidence from the
section 201 ITC investigation (though of questionable relevance) works against Acindar because four
of the Sx commissioners specifically grouped welded and seamless into one product category, and only
one specificaly distinguished them. (A sixth commissioner grouped dl pipe and tube products
together.) Moreover, the petitioner is correct that SKE USA, 263 F.3d. at 1382, does not prove that
welded OCTG and seamless OCTG must be considered separate product categories. In SKE USA,
the Federd Circuit remanded a case to the Department to further explain why it used one foreign like
product grouping when ca culating dumping margins based on price-to-price comparisons, and a
different foreign like product group when ca culating antidumping margins based on price-to-CV
comparisons. In its remand redetermination the Department affirmed its discretion to do so. The
Department stated: “[i]n our view, ‘foreign like product’ is defined in the satute in such away that
different categories of merchandise may satisfy the meaning of the term, depending upon the facts and
circumstances of the case and the gpplication of the term in the particular statutory context in which it
appears.” See Find Remand Determinations, SKF USA Inc. v. United States, 2002 Ct. Intl. Trade
Lexis 65, Slip Op. 2002-63 (July 12, 2002), and FAG Kugdfischer Georg Schafer AG v. United
States, 2002 Ct. Intl Trade Lexis 64 (July 12, 2002), a 6. The Department also stated, “[i]n our view,
anarrowly congtrued foreign like product in the CV profit context is unworkable and contrary to the
intent of Congress.” |d.

Second, we do not agree with Acindar that use of Siderca sfinancia statement in calculating Acindar’s
profit ratio is precluded by the fact that seventy-three percent of Siderca' s sales were export sdles. In
Magnesum from Israel the Department used profit reported on the financid statement of a company
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whose volume of home market sdes totaled ten percent because the Department found this volume of
sdesto be“aggnificant levd” of home market sdles. See Magnesum from Isradl, and accompanying
Decison Memorandum at Comment 8 and April 23, 2001, calculation memorandum in Magnesum
from Isradl, attachment 5, p.6 (attached to the March 10, 2003, fina results analys's memorandum of
this proceeding.)

Furthermore, we are not persuaded that the information on the record regarding Siderca s long-term
supply agreements necessarily means that its export sles would have redized higher profitsthan its
domestic sdes. It istruethat Sderca s financid statement says (at 10) that Siderca” continued to
provide locd oil companies with awide range of services through long-term supply agreements,” but
Siderca sfinancid statement also says (at 9) that the Tenaris Group (of which Sidercais apart) sold
amogt fifty percent of its exports of OCTG under long-term agreements. This information is both
limited and seemingly contradictory, and is thus insufficient for us to conclude that Siderca s prices or
profits on home market sales would necessarily have been lower than its prices or profits on export
sdes.

With respect to the profit cap, in thisinstance we cannot calculate the profit cap because the record
does not contain information that would alow usto caculate the profit amount Sidercanormaly realizes
in connection with the sde, for consumption in Argentina, of the merchandise in the same generd
category of merchandise as the subject merchandise. Therefore, we are gpplying dternative 111 based
on the available information on the record of the instant review (i.e., without quantifying a profit cap).
See Magnesum from Isradl, and accompanying Decision Memorandum at Comment 8.

Furthermore, we find we cannot use Acindar’ s financia statement under dternative | because we
cannot determine the level of profit redized by Companhia 103 in the home market. In its case brief (at
13), in connection with the issue addressed under comment 2, Acindar states, “ Companhia 103
includes welded pipe saes revenue and cost of sales only for the domestic and regionad market.
Welded pipe sdes revenue and cost of salesfor export markets are included in the Companhia 107
unit.” Acindar also states on the same page, “ Companhia 107 does not carry any of the depreciation
cogts for the productsiit sells. Instead, these are retained at the production units, including Companhia
103" These statements (which are nowhere explained on the record) indicate that:

. Acindar has dlocated to Companhia 107 an unspecified amount of revenue for welded pipe
produced by Companhia 103; and,

. Acindar has dlocated to Companhia 103 an unspecified amount of costs for depreciation
incurred by Companhia 107.

Given the ambiguity of the information on the record with respect to Companhia 103's costs and

revenue, we are unable to determine the exact leve of profit it redlized. Therefore, we cannot use the
information Acindar has submitted regarding Companhia 103 as the bassfor Acindar’'s CV profit.
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Finaly, we determine that we cannot use the profit realized by Sat as the profit amount for Acindar
becauseitslevd of profitisunclear. Sat’sfinancid satement is not on the record. The only
information on the record about this company iswhat is reported in Sderca s financid statement.
Although Acindar statesthat Siderca’ s financid statement shows this entity had no profit, Sderca's
financid statement, as petitioner has noted, is unclear on this point. Statements on pages 4 and 25 of
Siderca sfinancid statement indicate that Siat had losses of $0.4 million and $0.6 million respectively,
whereas information on pages 17 and 21 indicate that Siat had a profit of $0.4 million. Wewill not use
profit data about a company where, as here, the information on the record about that company’ s profits
isambiguous.

In sum, we find that the profit recorded on Siderca s financial statement meets the requirements of
dternative 111, and that we cannot use the profit datain Acindar’ s financia statement or the profit data
on the record about Sat. Therefore, in the find results of review, asin the priminary results of review,
we have used Siderca sfinancia statement for calculating Acindar’s CV profit.

Comment 2: Depreciation

Acindar argues that the Department overstated depreciation in its recaculation of Acindar’'s
depreciation expense. The Department cal culated depreciation by dividing the depreciation reported in
Acindar’s books for Companhia 103 (the production unit that makes welded pipes, including OCTG)
by the cost of goods sold (COGS) for Companhia 103, and multiplying the resulting ratio by Acindar's
cost of manufacture (COM). This method overstated depreciation, Acindar states, because of the
manner in which Acindar keepsits books. Acindar states that the welded pipe COGS reported under
Companhia 103 are only for the domestic and regiona market, and does not include the COGS of the
export market. The COGS for the export market, Acindar states, are reported under Companhia 107.
However, Acindar states, it records the depreciation on the pipe sold on the export market at
Companhia 103. Thus, Acindar argues, the numerator in the Department’ s calculetion isthe
depreciation on the production of al welded pipes, while the denominator is the COGS only for welded
pipe sold domestically and regiondly. Thisinconsstency, Acindar states, led to an exaggerated
depreciation ratio.

Acindar continues to maintain that the computation it submitted in its questionnaire responsesis
appropriate. In that calculation Acindar divided total consolidated depreciation expense by itstotal
consolidated sdles volume. See Acindar’ s February 28, 2002, submission, exhibit SD-3.
Neverthdess, Acindar argues that the Department’ s computation can be corrected by including in the
denominator of the computation the COGS for the welded pipe sold for export markets.

Petitioner statesthat it does not oppose the change Acindar suggests with respect to how the
Department recal culated depreciation for the preliminary results, but does oppose resorting to the way
Acindar submitted depreciation in its questionnaire response. Petitioner states that for two reasons
Acindar’ s method is ingppropriate. First, the Department’ s practice requires that depreciation expense
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be cal culated with the greatest specificity possible using unconsolidated, rather than consolidated,
financid information. See Notice of Fina Determination of Salesat Less Than Fair Vdue: Stainless
Sed Bar from Itdy, 67 FR 3155 (January 23, 2002), Decison Memorandum at Comment 48.
Second, the Department’ s well-settled practice is to caculate this ratio as a percent of cost of goods
sold, rather than as aflat cost per ton. See Final Determination of Salesat Less Than Fair Vdue
Certain Hot-Ralled Carbon Stedl Flat Products, Certain Cold-Rolled Carbon Steel FHlat Products,
Certain Corroson-Resistant Carbon Steel Flat Products, and Certain Cut-to-L ength Carbon Steel
Plate from Canada, 58 FR 37099, 37121 (July 9, 1993) (FHat Products and Plate from Canada).

Domedtic interested parties argue that any overstatement of depreciation costsis caused by Acindar’s
own bookkeeping practices, and that from these practices the Department is under no obligation to
provide Acindar relief. They argue that the Department is entitled to rely on Acindar’ s reporting in its
financid statements which isin accordance with GAAP. See Certain Welded Carbon Steel Pipes and
Tubes from Thailand: Find Results of Antidumping Duty Adminidretive Review, 64 FR 46759, 56766
(October 21, 1999). Therefore, domestic interested parties argue, the Department should not
recaculate Acindar’ s depreciation expenses. Furthermore, domestic interested parties object to
Acindar’ s proposed correction to the Department’ s cal culation because, they state, the wording of
Acindar’ sargument in its case brief implies that Companhia 103 does not include dl the depreciation
expense. Specificaly, Acindar said in its case brief that depreciation expenses * are retained at the
production units, including Companhia 103.” See Acindar’s case brief a 13 (emphasis added). This
gsatement implies, domestic interested parties argue, that only a portion of the depreciation expense for
the merchandise sold by Companhia 107 isincluded in Companhia 103.

Department Position:

We agree with the domestic interested parties that the Department is under no obligation to provide a
respondent relief from its own bookkeeping practices. However, where information is on the record
that would provide a more accurate calculation than that alowed by the respondent’ s normal
bookkeeping practices, we may use that information. We aso agree with Acindar that a change in our
computation is warranted, and we have done so0 in these find results. However, as explained below,
we do not have the information on the record to make the change that Acindar requests without
possibly understating depreciation.

Asaprdiminary matter, the suggestion that Companhia 103 recorded depreciation expenses for more
than just Companhia 103 was submitted for thefirst timein Acindar’s case brief. 1t isnot supported by
any other evidence on the record of thisreview. However, assuming thisinformation is correct, we
could correct the error in one of two ways. First, we could subtract the Companhia 107 depreciation
from the numerator. This option is precluded by the fact that the Companhia 107 depreciation amount
included in the reported Companhia 103 depreciation is not on the record. Second, we could, as
Acindar suggests, add the Companhia 107 COGS to the denominator of the ratio. However, as
domedtic interested parties have argued, the wording of Acindar’s argument suggests that not al of
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Companhia 107's depreciation is contained in the reported Companhia 103 depreciation. Specifically,
Acindar’ s statement that Companhia 107's depreciation is “retained at the production units, including
Companhia 103" implies that some of Companhia 107's depreciation may be recorded at production
units other than Companhia 103. Thus, we do not know that al of Companhia 107's depreciation is
contained in the numerator. That being so, if we add dl of Companhia 107's COGS to the
denominator, as Acindar suggests, we could potentialy understate the total depreciation. Therefore,
because both of these dternatives fail, we have no way of correcting the computation we used in the
preliminary results without possibly understating depreciation. However, we have, as explained below,
modified our computation from that of the preliminary results.

Regarding Acindar’ s argument that the computation it submitted in its questionnaire reponse is
appropriate, we agree with petitioner that our practice isto calculate depreciation on as specific abass
aspossible. Therefore, because the computation Acindar provided in its origina questionnaire
response is based on its consolidated financia statement, rather than its unconsolidated financia
gatement, it is not in accordance with our practice. Thus, for these find results, we have continued to
useinformation contained in Acindar’ s unconsolidated financid statement.

However, we disagree with petitioner that our practice requires that we calculate aratio based on
COGS. Hat Products and Plate from Canada, which petitioner cites, does not relate to our normal
practice for caculaing depreciation. In Flat Products and Plate from Canada, a respondent had
cdculated its generd and adminigrative (G&A) and itsinterest expenses on avolume bass. The
Department recalculated the G& A and interest expenses based on cost of goods sold because
products which cost more to produce should bear a proportionately higher amount of G& A and interest
expenses. Depreciation was not an issue. See Flat Products and Plate from Canada, 58 FR at 37121.

In the ingtant case, we determined based on the information on the record that using production volume
as the dlocation bas's reasonably reflects the depreciation expense related to the production of the
subject merchandise. Therefore, in these fina results we have changed our method of caculating
depreciation from that of the preliminary results, and have calculated depreciation on a per-unit bass
using the depreciation figure for Companhia 103 found in Acindar’ s non-consolidated financid
gtatement and Companhia 103’ s production volume calculated from figures on the first page of cost
verification exhibit 3. See the find results anayss memorandum for detalls,

Note that our determination to calculate depreciation on a per unit bass using production volumein the
denominator, rather than calculating aratio usng COGS in the denominator, does not enable usto
correct the problem that Acindar hasraised. In both computations the numerator is the same, and
cannot be adjusted to correct the problem Acindar has raised without possibly understating
depreciation.

Comment 3: Bad Debt
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Acindar argues the Department erred in making an addition to total selling expensesfor Acindar's
contributions to a bad debt reserve. It argues this addition was inappropriate because the

Department’ s practiceisto treat bad debt asadirect selling expense. See Notice of Final
Determination of Sdesat Less Than Fair Vaue Sanless Sed Plaein Cails from the Republic of
Korea, 64 FR 15444, 15448 (March 31, 1999) (Sainless Sted Plate in Coils from Korea) and Notice
of Find Determination of Sdesa Less Than Fair Vaue: Stainless Sted Sheet and Strip in Coilsfrom
the Republic of Korea, 64 FR 30664, 30674 (June 8, 1999) (Sainless Sted Sheet and Strip in Coils
from Korea). During this POR, Acindar gates, it incurred no bad debt expenses on its OCTG sdes,
and the Department verified thisfact a the verification. See August 27, 2002, verification report, pp.
8-11.

Acindar states that, as with other direct expenses, if the Department cannot determine the bad debt
expensesincurred on reported saes, the Department may treat the expenses asindirect selling
expenses. However, Acindar argues, that option is not relevant here because Acindar is readily able to
identify whether payment has been received or not on a sde-by-sde basis, and to trace credit notes
back to particular transactions. Consequently, here thereis no basis for treating bad debt expenses as
indirect selling expenses. They are adirect expense, Acindar argues, and an expense that happensto
be zero for Acindar’s OCTG. Moreover, even if they were an indirect expense, Acindar states, that
expense can be segregated between OCTG and other products, and is zero for OCTG.

Acindar explains what it believes to be the correct treatment of bad debt expenses by means of an
example. It datesthat if its home market had been viable, and it had incurred bad debt expenses, those
bad debt expenses would have been deductions from norma value. |If dl sdes had been below cogt,
and norma value had therefore been based on CV, the bad debt expenses would still have been
deductions, as circumstance of sale adjustments, to CV, and not indirect selling expensesin the build-
up of CV.

Furthermore, Acindar argues that the Department has implemented the WTO requirement that an
administering authority show that bad debt expense could have been reasonably anticipated before
making an adjustment for such an expense. See United States - Antidumping Measures on Stainless
Sted Plate in Coils and Stainless Sted Sheet and Strip from Korea, WT/DS179/R (adopted February
1, 2001); see also Stainless Stedl Rlate in Coils from the Republic of Korea, and Stainless Stedl Sheet
and Strip in Cails from the Republic of Korea, 66 FR 45279, 45282 (August 28, 2001) (Coails from
Korea). Acindar dates that the Department made no such finding in the preliminary results, nor does
the record provide abasis for such afinding. Acindar contendsit isillogicd to reason from the
existence of areserve the exisence of afurther contribution to that reserve. A company might leave a
reserve unchanged or even reverse earlier contributions; there is no basisto infer that there would be a
further contribution. Consequently, Acindar tates, the record does not support a position that Acindar
anticipated the bad debt expense. However, Acindar states that thisissue is moot, since the correct
amount of bad debt adjustment is zero.
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Petitioner arguesthat Acindar is correct that the Department’ s practice is to treat bad debt tied to
specific sdes asadirect sdlling expense, but argues that the Department treats a provision for bad
debts or doubtful accounts that cannot be tied to specific sdles as an indirect selling expense. Thus,
petitioner argues, where a company has set up a provision for anticipated bad debts or doubtful
accounts and makes a contribution for that provision, the contribution congtitutes a cost to the
company, and Departmentd practiceisto treat it as an indirect selling expense. See Certain Hot-
Rolled Carbon Stedl Flat Products from India, 66 FR 60194, 60195 (December 3, 2001); Certain
Hot-Ralled Carbon Stedl Flat Products from India, 66 FR 50406 (October 3, 2001), decision
memorandum a comment 18 (Carbon Stedl Flat Products from India); Circular Welded Non-Alloy
Sted Pipe from the Republic of Korea, 66 FR 18747 (April 11, 2001), decision memorandum at
comment 10; Bicydes from the Peopl€' s Republic of China, 61 FR 19026, 19041 (April 30, 1996);
Raller Chain, Other than Bicycle, from Japan, 55 FR 42602, 42603 (October 22, 1990).

Furthermore, petitioner argues that there is nothing on the record to substantiate Acindar’ s assertions
that the Department verified that Acindar did not incur bad debt expensesonits U.S. sdles or that
Acindar can identify bad debt on a sdes-specific bass. Moreover, even if these satements were true,
petitioner argues, they would be irrdlevant because Acindar clearly had sdles of subject merchandise
during the POR that were not paid as of the end of the verification, and these unpaid sales could result
in bad debt. Acindar’s making of aprovision for bad debt or doubtful accounts for such unpaid saes,
petitioner asserts, condtitutes an indirect salling expense properly added to sdlling, generd, and
adminigrative (SG&A) expense.

With respect to Acindar’ s argument that the Department is required to show that bad debt expense
could have been reasonably anticipated before making an adjustment for such expense, Petitioner
argues that the facts of Coils from Korea (the only case Acindar cited in support of its argument) differ
from those present here. In Cails from Korea the Department declined to make an adjustment for bad
debt expenses in implementing the WTO Pand’ s report based on the fact that “the extraordinary bad
debt expenses... could not reasonably have been anticipated.” In that case, however, petitioner argues,
the Department found that, unlike here, the respondent “did not have a bad debt account” and there
was no evidence that the respondent’ s customers “ had ever before defaulted on payment.” See Cails
from Korea, 66 FR at 45282. By contrast, petitioner argues, Acindar clearly had a bad debt account
or provison for doubtful accounts based on its historica experience. Acindar’ s financid statements
show it had a provision or reserve for bad debtsin fiscal years 1999, 2000, and 2001. See Acindar's
2000 consolidated and unconsolidated financia statement, p. 35 (found in Acindar’s November 16,
2001 submission, exhibit A-11), and Acindar’s 2001 consolidated and unconsolidated financia
gtatement, p. 81 (found in Acindar’ s February 28, 2002 submission, exhibit SA-5). Furthermore,
petitioner argues, the financiad statements show that Acindar made a contribution to that reserve in fiscal
years 2000 and 2001, and that it used that reserve to write off bad accounts. Seeid. Furthermore,
petitioner argues, the 2001 consolidated financid statements explicitly sate that “an alowance for
doubtful accounts was set up based on the andysis of the aging of ordinary trade receivables and notes
recalvable and on the totd amount of accountsin litigation.” See Acindar’s 2001 audited consolidated
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financid statement, p. 2 (found in Acindar’ s November 16, 2001 submission, exhibit A-12). Petitioner
argues therefore that Acindar would not have established a provision or reserve for bad debts,
contributed to it, and administered it had it not anticipated bad debt expenses.

With respect to Acindar’ s argument that it would not be logical to reason from the existence of a
reserve the existence of afurther contribution to that reserve, petitioner argues thet the financia
statements show for each fisca year the beginning baance of the bad debt reserve, the increases or
contributions to the reserve during the year, the reserve used during the year, and the ending balance of
the bad debt reserve. Indeed, Acindar’ s 2001 financial statements clearly show an increase in or
contributions to the bad debt reserve to be “charged to income under ‘ Doubtful account’” in the
amount of $12,441,679, precisely the amount included by the Department in saling expenses as part of
the caculation of SG&A expensein the preliminary results.

Finally, petitioner statesthat Acindar is correct that items categorized as indirect salling expenses should
be used in the build-up of CV, and not deducted from CV as circumstance-of-sd e adjustments, but
that the Department erred by deducting the indirect salling expenses (including the bad debt expenses)
from CV as circumstance of sde adjustments. Petitioner argues the Department should correct this
error in the find results.

Domedtic interested parties argue that Since Acindar has made no representation that the contribution to
bad debt had been reversed, the contribution to the bad debt reserveis alocable to the sales under
review as an indirect sdling expense. In any case, domestic interested parties argue, the adjustment
Acindar requests has only a minuscule effect on the margin, and therefore the Department need not
consider whether the requested adjustment is justified pursuant to the Department’ s discretion not to
evduate and make inggnificant adjusments. See 19 CFR § 351.413.

Department Pogition:

We agree with the petitioner and the domestic interested parties that Acindar’s contributions to a bad
debt reserve properly belong in the pool of indirect selling expenses. Acindar’s argument is based on a
falure to distinguish between bad debt expenses that can be linked to sales of subject merchandise (and
hence are direct sdlling expenses), and those attributed to both subject and non-subject merchandise,
which the Department treats as indirect salling expenses. The expenses a issue here are expenses
Acindar has listed on its financid statement as “deudores incobrables’ (doubtful accounts) under the
category “previsones’ (provisons,) See Acindar’s 2001 financid statement, pp. 56 and 81, found at
Acindar’s February 28, 2002 submission, exhibit SA-5. This account congtitutes a reserve for bad
debts related to all of Acindar’ssales. Our practice has been to treat such expenses as indirect selling
expenses because they are related to both subject and non-subject merchandise. Circular Welded
Non-Alloy Sted Pipe from the Republic of Koresa: Final Results of Antidumping Adminigrative
Review, 66 FR 18747 (April 11, 2001), Decison Memorandum &t 10.
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The cases Acindar citesin support of its position (Stainless Sted Plate in Coils from Korea and
Sainless Sted Sheet and Strip in Coils from Korea) are ingpposite because in both those cases the
respondents did not maintain a separate account for bad debt. Instead, the respondent issued negative
invoices to customers who defaulted on debt because they had gone bankrupt. Thus, because the bad
debt was linked to sales of subject merchandise, the Department trested the bad debt as direct sdlling
expenses. That Stuation differs from this onein that here the respondent maintains a separate reserve
for al bad delt.

Furthermore, we agree with the petitioner that Acindar’s contributions to the bad debt reserve during
the years 2000 and 2001 condtitute evidence that Acindar anticipated the possibility of bad debt. Thus,
our determination is consstent with U.S. law, and the U.S. law is consstent with WTO requirements.
We dso agree with the petitioner that Coils from Korea is disinguishable from the ingant casein thet in
Coails from Korea, the respondent had not maintained a bad debt reserve. See Cails from Korea, 66
FR at 45282. Thus, Coilsfrom Koreaisingpposite to the instant case because Acindar did maintain a
bad debt reserve.

Findly, we agree with the petitioner that in the preiminary results the Department subtracted selling
expenses rather than adding them. We have corrected this error in these find results.

Comment 4. Generd and Adminigrative Expenses

Acindar argues the Department erred by including in G& A four items that were extraordinary and that
meet the Department’ s criteriafor excluson. It argues that the courts have set forth two criteriafor
excluson of extreordinary expenses. they must be infrequent and they must be unusud. Flord Trade
Council v. United States, 67 F.3d 318 (Fed. Cir. 1995). Consequently, Acindar states, the
Department’ s policy with regard to unforeseen expenses is to treat them as extraordinary, and exclude
them from the cadculaion, “when they are both unusud in nature and infrequent in occurrence.” See
Notice of Find Determination of Salesat Less Than Fair Vaue: Stainless Sted Platein Coils from
Bdaium, 64 FR 15476 (March 31, 1999). Acindar statesit believes dl four of the expenses at issue
meet the criteriafor exclusion, but has decided to brief only two of the four.

The firg expense is the write-off of a semi-finished rolling mill, number three, that was under
congruction. Acindar statesit never completed construction of this mill because of changes in market
conditions. Infact, Acindar states, not only did the mill never begin operations, but the equipment for
the mill was never even imported into Argentina. The resulting expense was very large, totaling about
four percent of the cost of sdles. This event, Acindar sates, was obvioudy both unusua in nature and
infrequent.

The second expense concerned advice on a drategic investor. Possibly of importance, Acindar states,

the Department mistrandated this item in the preliminary results andlysis memorandum as “advice to a
drategic advisor.” See the September 3, 2002, analysis memorandum, p. 3. The payment, Acindar

-18-



states, concerned “the search for a drategic investor to invest in Acindar.” See Acindar’s October 9,
2002, submission, p. 19 (emphasisin origind). Quite gpart from the extraordinary nature of the
expense, Acindar argues, the expense rlatesto Acindar’ s equity and, like the cost of equity itsdf, is
not gppropriately part of the dumping calculation. Acindar states that the expense was clearly
extraordinary, as Acindar does not routingly spend large sums of money to find a strategic investor.
Furthermore, Acindar states that by its nature the expense was both unusuad and infrequent, asa
drategic investor is sought only under extraordinary circumstances such as those in which Argentina
found itsdlf during the POR.

Petitioner argues that the Department should continue to treat the four expenses at issue as G& A
expenses. With respect to the two expenses Acindar did not brief, petitioner Satesit isAcindar’s
burden to demongtrate why each of these items qualify for an excluson from G& A expense. Acindar's
failure to address these two items, petitioner argues, mandates that the Department continue to include
them inits caculation of G&A expense.

With respect to the two items Acindar did brief, petitioner Sates the Department’ s practice provides
subgtantid guidance as to what types of expenses quaify as extraordinary expenses. This practice,
petitioner Sates, showsthat only in extremely rare Stuations will an event occur that satisfies both the
“unusud in nature’ and “infrequent in occurrence’ criteria. For example:

. The Department has determined that 1osses on the sde or write-off of manufacturing plants or
equipment and expenses related to restructuring do not qualify as extraordinary expenses. See
Certain Corroson-Resistant Carbon Sted Flat Products from Japan: Final Results of
Antidumping Duty Adminidraiive Review, 65 FR 8935, 8940 (February 23, 2000)
(Corroson-Resistant Stedl from Japan); Notice of Find Determination of Sdesat Less Than
Fair Vdue: Hot-Rolled Hat-Rolled Carbon-Quality Sted Products from Japan, 64 FR 24329,
24356 (May 6, 1999) (Hot-Ralled Stedl from Japan); Certain Hot-Rolled Lead and Bismuth
Carbon Sted Products from the United Kingdom:; Find Results of Antidumping Duty
Adminigrative Review, 63 FR 18879, 18882 (April 16, 1998) (Sted from the U.K.); Notice
of Find Results of Antidumping Duty Adminigrative Review: Extruded Rubber Thread from
Mdaysa, 61 FR 54767, 54772 (October 22, 1996) (Thread from Mdaysa); Find
Determination of Sdesat Less Than Fair Vaue: OCTG from Argentina, 60 FR 33539, 33549
(June 28, 1995).

. The Department has determined that the degth of a production manager, mgor flooding, and
crop disease experienced by arespondent were not extraordinary or unforeseen so asto
quaify as extraordinary expenses. See Notice of Find Determination of Sdesat Less Than
Fair Vaue Certan Preserved Mushrooms from India, 63 FR 72246, 72251 (December 31,
1998).

. The Department has determined that expenses related to a blast furnace explosion and
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unrecoverable fire loss expenses were not extraordinary expenses. See Hot-Rolled Stedl from
Japan at 24354; Notice of Fina Determination of Sdlesat L ess Than Fair Vdue: Static
Random A ccess Memory Semiconductors from Taiwan, 63 FR 8909, 8932 (February 23,
1998).

. The Department has found that losses due to disease that affected a respondent’ s entire crop of
samon did not congtitute an extraordinary expense. See Find Determination of Sdesat Less
Than Fair Vaue: Fresh and Chilled Atlantic Saimon from Norway, 56 FR 7661 (February 25,
1991).

Petitioner argues that the Department should follow these determinations in rgecting Acindar' s
argument that the write-off of rolling mill number 3 and the expenses for advice on a drategic investor
congtitute extraordinary expenses.

More specificaly, with respect to the write-off of rolling mill no. 3, petitioner argues that the
Department has aready determined that there is nothing unusua about a company’ s writing off
manufacturing plants or equipment. See Thread from Madaysa, 61 FR at 54772; Corroson-Res stant
Sted from Japan, 65 FR at 8940; Hot-Rolled Sted from Japan, 64 FR at 24356; Sted from the U.K.,
63 FR at 18882. Furthermore, petitioner states that under U.S. GAAP, gains or losses from the sdle or
abandonment of property, plant, or equipment are usud in nature or may be expected to recur asa
consequence of customary and continuing business activities. Petitioner states that given the cyclicd
nature of the stedl industry (which is the environment in which Acindar operates) losses due to the
write-off of plants or equipment are neither unusua nor infrequent.

Moreover, petitioner argues, the record here shows that expenses of this type are likely to continue
after the POR for Acindar. Acindar’s own interim financid statements issued for the quarter ending
September 30, 2001, indicate that “to adjust the current financia structure of Acindar, the Company is
... evauating the sdle of productive assats, which will enable it to reduceitsfinancid burden.” See
Acindar Unaudited Interim Consolidated Financial Statements September 30, 2001, note 23, p. 26
(found at Acindar’s February 28, 2002, submission, exhibit SA-7. Emphasis added.). Additionaly,
petitioner points to severd news reports regarding Acindar which state that as part of a cost-saving
“turnaround plan” indituted by its part owner, Belgo Mineira, Acindar is seeking to sell awire plant and
to close other inefficient operations. See petitioners January 18, 2002, submission at exhibit 16, p. 2
and exhibit 17, p. 1.

Finaly, domestic interested parties argue that it is not unusud for long-planned capitd investments to
not reach completion. The decision not to proceed with a capacity expansion based on changesin
market conditions, domestic interested parties argue, is not a unique occurrence. Indeed, they argue,
the re-evauation of capitd projectsis acongtant process for producers, and abandonment of mgor
projectsis anormal aspect of a competitive manufacturing environment. Thus, domestic interested
parties sate, the write-off was properly included in the CV cdculation.
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With respect to the expenses for advice to find a strategic investor, petitioner argues that in order to
determine whether expenses are so unusua and infrequent as to be considered extraordinary, the
environment in which the entity operates, including the industry of which it isapart, must be taken into
account. Inthe sted industry in which Acindar operates, petitioner dates, Srategic investments and
consolidation occur with ever-greater frequency. See petitioner’s January 18, 2002, submission,
exhibit 27, p. 1 (detailing merger to create NewCo and NewCo' sinterests in various South American
sted companies). Thus, petitioner argues, such events or transactions certainly cannot be considered
unusud or infrequent. Furthermore, petitioner states, U.S. GAAP provides that an event or transaction
of atype that occurs frequently in the environment in which the entity operates cannot, by definition, be
consdered as extraordinary, regardiess of its financia effect.

Furthermore, petitioner states that Acindar’ s own interim financid statements for the quarter ending
September 30, 2001, indicate it is " negotiating new financing dternatives,” which, petitioner argues,
could include new invesments. See Acindar September 30, 2001, Unaudited Interim Consolidated
Financid Statements at note 23, p. 26 (found at Acindar’ s February 28, 2002, submission, exhibit SA-
7). Moreover, petitioner Sates, although Acindar contends that the expenses for advice on a strategic
investor were incurred only because of the extraordinary circumstances in which Argentina found itself
during the POR, the adverse financid circumstance of both Argentinaand Acindar were in place before
the POR, and have only worsened since. Thus, petitioner states, the expenses at issue are certainly
capable of recurrence and are not extraordinary.

Finally, domedtic interested parties argue that Acindar’ s new trandation of this expense in its case brief
comes late and is coupled with new, unsupported information regarding the nature of the expense. On
these grounds aone, domestic interested parties argue, the Department is judtified in making no change
to its preliminary results. Moreover, domestic interested parties argue that the search for operating
capitd is no different than an expense rdated to obtaining credit facilities, and is not an unusua event.
Thus, they argue, the record supports the Department’ s determination to include this expense in the CV
cdculation.

Department Position:
We agree with petitioner that none of the G& A expenses Acindar incurred qualify as extraordinary.

The two G&A expenses which Acindar chose not to brief are * depreciation and amortization of
intangible assets’ and “expenses corresponding to advice for corporate reorganization.” On the surface
these two expenses are not extraordinary (i.e., they are neither infrequent nor unusual) because they
concern expenses commonly incurred by companies in the norma course of business. Furthermore, we
agree with petitioner that it is arespondent’s burden to establish its entitlement to an adjustment.
Therefore, snce Acindar has not demonstrated that these expenses are extraordinary, we have
continued to include them in G& A in thesefind results
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Regarding the write-off of rolling mill number 3, we agree with the petitioner and domedtic interested
parties that this expense is not extraordinary because it does not meet the Department’ s criteria of being
both unusud and infrequent. As domedtic interested parties have stated, it is not unusud for long-
planned capitd investments to not reach completion, and the decision not to proceed with capacity
expanson plans because of changesin market conditionsis not a unique occurrence. Furthermore, as
petitioner has shown, thereis evidence on the record that Acindar has considered disposing of other
asstsin order to reduce itsfinancid burden. See Acindar’s Unaudited Interim Consolidated Financid
Statement September 30, 2001, note 23, p. 26 and petitioner’ s January 18, 2002, submission at exhibit
16, p. 2 and exhibit 17, p. 1. Therefore, because it is a cost-cutting measure, the write-off of a semi-
finished mill isin an expense category that can be expected to recur (i.e., the discontinuance of a capital
investment), and thus does not fit the Department’ s definition of “infrequent” for purposes of
determining whether the expense was extraordinary.

Regarding the search for a gtrategic investor, contrary to the domestic interested parties assertions, we
do not regard a different trandation of a phrase dready on the record as “new information” that the
Department may not consider. We aso do not consider the additiona explication of this expense “new
information” because it anounts to a further daboration of what isimplicit in the name of the expense.
In any case, the determination to include this expense in G& A in the preliminary results was not affected
by the trandation of the expense contained in the preiminary results andys's memorandum.

Regarding this expense, we agree with petitioner and domestic interested parties that, given the current
unsettled economic environment in Argenting, this expenseis neither “unusud”™ nor “infrequent,”
epecidly where, as here, Acindar’ sinterim financiad statements specifically ate thet it is negotiating
new financing dternatives. See Acindar September 30, 2001, Unaudited Interim Consolidated
Financid Statements at note 23, p. 26. Acindar is correct that the cost of equity is not part of the
dumping calculation, but here the expense concerns the search for equity, and therefore consigts of
costsincurred to market the company. As such, they are properly classfied as generd expenses.
Therefore, we have continued to include them in G& A expensesin these find results.

Comment 5: Rebates Recalved Under Argentine Government Rebate Programs

Petitioner argues the Department erred by making a downward adjustment to Acindar’sCV for
rebates received under two Argentine government rebate programs. The two programs are the
Reintegro and the Factor de Convergenciaprograms. Acindar clamed in its submissons that under
these programs it received cash reimbursements from the Argentine government for previous payments
of indirect taxes. See Acindar’s February 28, 2002 submission, p. 14.

Petitioner firgt states that the only section of the Tariff Act under which the Department is authorized to
make a downward adjustment to CV is section 773(€). It providesthat in caculating CV, “the cost of
materias shall be determined without regard to any interna tax in the exporting country imposed on
such materias or their disposition which are remitted or refunded upon exportation of the subject
merchandise produced from such materids.” See section 773(e) of the Tariff Act. Thus, petitioner



argues, a aminimum, any downward adjustment to CV would have to be for an indirect tax.

With respect to the Factor de Convergencia program, petitioner argues that Acindar’ s reimbursements
do not quaify as an adjustment under the statute because they are not rembursements for taxes. As
evidence, it cites the Department’ s verification report which states that the Factor de Convergencia
program is an “export program” designed “to make the Argentine peso, which was officialy pegged to
the U.S. dollar, more competitive with other world currencies... Under the Convergence Factor
program, the amount of the remittance was equivaent to the FOB vaue { of the exported merchandise}
multiplied by haf of the difference between the peso-U.S. dollar and peso-Euro exchange rates.” See
the August 27, 2002 verification report, pp. 14-15. Based on this Statement, petitioner argues that the
Factor de Convergencia program provided no remittance of indirect taxes or of any other kind of taxes.
Thus, petitioner argues, there is no Satutory basis for a downward adjustment to CV for
reimbursements received under the Factor de Convergencia program.

Furthermore, petitioner argues that even if the Factor de Convergencia program did provide for the
rebate of indirect taxes, neither it nor the Reintegro program would meet dl the requirements of Section
773(e) of the Tariff Act. It states that in order to be entitled to an adjustment to CV for the rebate of
indirect taxes under that provision, a respondent must show that the rebates received were linked and
directly related to the internal taxes actualy paid on materid inputs incorporated into the subject
merchandise. Where arespondent fails to make such a showing, petitioner states, the adjustment must
be denied.

Petitioner argues that prior case law supports their contention. For example:

. In Stainless Stedl Bar from India, the Department denied an adjustment to CV for revenue
received from the government because the respondents had failed to “ demondtrate a sufficient
link between revenue received and a reduction of materiad cods” See Stainless Sted Bar
from India Fina Results of Antidumping Duty Adminigrative Review and New Shipper
Review and Partid Recisson of Adminidrative Review, 65 FR 48965 (August 10, 2000),
Decison Memorandum at Comment 3 (Stainless Sed Bar from India).

. In Slicon Metd from Argentina, the Department denied a respondent’ s request for an
adjustment to CV under the Reembolso program (the predecessor program to the Reintegro
program) because the respondent had failed to “link the Reembolso tax to materid inputs that
are physicdly incorporated into the subject merchandise” See Notice of Find Results of the
1992/93 Antidumping Duty Adminigrative Review: Silicon Meta from Argenting, 62 FR
5613, 5617 (February 6, 1997).

. In American Alloys, Inc. v. United States the Federd Circuit held that in order for the
Department to make an adjustment for the remission of indirect taxes that reduces the dumping
margin, there must be a“direct relationship between the tax and the exported product or
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components of the exported product.” See American Alloys, Inc. v. United States, 30 F.3d
1469, 1473 (Fed. Cir. 1994). Inthat case the Federa Circuit held that because the
Department did not determine if the taxes rebated under the Reembolso program were directly
imposed upon the exported merchandise or components thereof, the Department lacked the
authority to reduce the dumping margin for the Reembolso rebates. 1d. at 1473-74.

Based on the above, petitioner argues that even if the Factor de Convergencia program did provide for
the rebate of indirect taxes, Acindar has dill not met the requirements for an adjustment to CV for
ether it or the Reintegro program because it did not demondtrate, or attempt to demongtrate, that the
rebates were directly related to the interna taxes paid on materia inputs incorporated into the subject
merchandise. Petitioner arguesthat Acindar has only stated that it can “link the Argentine government
paymentsto the U.S. salesfor which it claims these { Reintegro and Factor de Convergencia}
reembursements.”  See Acindar’s February 28, 2002 submission, p. 16. Petitioner argues that the
relevant test is not whether Acindar can link the reimbursementsto its U.S. sales, but whether it can link
the reimbursements to the indirect taxes paid on the materid inputs incorporated into the subject
merchandise.

Acindar contends that petitioner’s argument is without merit because the Department did not adjust CV
under section 773(e) of the Tariff Act, but adjusted CV under section 773(8)(6). Acindar states that
petitioner may have been mided because the Department’ s preliminary determination incorrectly
referenced section 773(e) of the Tariff Act, but the Department’ s disclosure materias indicate the
Department actualy made the adjustment under section 773(8)(6) of the Tariff Act. See Prdiminary
Reaults, 67 FR at 57216 and the September 3, 2002 analysi's memorandum at 4. Section
773(a)(6)(B)(iii) of the Tariff Act dates that norma vaue shdl be:

“reduced by ...the amount of any taxes impaosed directly upon the foreign like product
or components thereof which have been rebated...on the subject merchandise, but only
to the extent that such taxes are added to or included in the price of the foreign like
product.”

See section 773()(6)(B)(iii) of the Tariff Act. Acindar argues that under this provision of the Tariff Act
and under the Department’ s regulations, the Department was judtified in making an adjustment for the
two rebates at issue because they are both “taxes imposed upon the foreign like product or components
thereof” and because a the verification Acindar established “the amount and nature’ of the adjustments
involved to the satisfaction of the Department as required by 351.401(b)(1) of the Department’s
regulations. See the August 27, 2002 verification report at pages 15-16.

Furthermore, Acindar clamsthat even if the Department determines that the rebates do not consist of
rebates for taxes, the Department should still make the adjustment as a circumstance-of-sale adjustment
under section 773(8)(6)(C)(iii) of the Tariff Act. Under this provison of the Tariff Act, circumstance-
of-sale adjustments are not limited to adjustments for rebates of indirect taxes paid. The Satute instead
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directs the Department to adjust for “any difference...wholly or partly due to...differencesin the
circumstances of sde” See section 773(a)(6)(C) of the Tariff Act.

However, Acindar argues that if the Department did intend to make the adjustment under section
773(e) of the Tariff Act, doing S0 was permissible. The expresslanguage of the Tariff Act, Acindar
argues, providesthat “the cogt of materid shdl be determined without regard to any internd tax in the
exporting country imposed on such materids or their digposition which are remitted or refunded upon
exportation of the subject merchandise produced from such materials.” Acindar argues that this
language accurately describes the Reintegro and Factor de Convergencia programs. both are
reimbursements for indirect taxes, apply to dl products (whether input materids or finished
merchandise), and are remitted when subject merchandise is exported.

Findly, Acindar argues that while the Department has the option of making the adjustments under elther
of the three sections of the statute, it does not have the option of not making the adjustment at al. It
dates that the Department has verified the nature and amount of the rebates received under both
programs, and accordingly is required to make an adjustment for each under section 773(8)(6)(C)(iii)
of the Tariff Act.

After receiving the above comments, the Department issued to Acindar a supplemental
guestionnaire stating that in order to qualify for the Convergence Factor and Reintegro
adjustments, it must demonstrate that the reimbursements received under these programs were
directly linked to payment of domestic taxes on material inputs that were consumed in the
production of the subject merchandise. See Letter from the Department to Acindar, January 31,
2003. Acindar submitted its response on February 12, 2003. We received comments from the
petitioner on February 19, 2003, and rebuttal comments from Acindar on February 21, 2003.

Petitioner argues that Acindar has failed to demondrate its entitlement to an adjustment to CV for ether
the Convergence Factor or Reintegro programs. With respect to the Convergence Factor, petitioner
argues that for two reasons Acindar has failed to meet its burden of proving entitlement to an
adjustment. Firg, petitioner states that the narrative explanation of the Convergence Factor program
contained in Acindar’ s February 12, 2003 submission shows that the amounts remitted under that
program were not “interna taxes’ that qualify for an adjustment under the plain language of the Satute.
Inits February 12, 2003 submission, Acindar stated:

Acindar must import many of the inputs used to produce OCTG... Asan importer, Acindar
was ligble for the convergence factor times the value of the entry for each input that it
imported... The payment was atax imposed on inputs that were used to produce OCTG.
When Acindar exported the OCTG, it was reimbursed an amount equa to the convergence
factor times the vaue of the export. Thus, some portion of the tax collected was refunded upon
exportation of the subject merchandise. See Acindar’ s February 12, 2003 submission, p. 2.
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Based on this statement, petitioner argues that the remittances Acindar received were not “interna
taxes” The Department’ s regulations define an internd indirect tax as“asdes, excise, turnover, vaue
added, franchise, stamp, transfer, inventory, or equipment tax, a border tax, or any other tax other than
... an import charge.” See 19 CFR § 351.102(b)(2002) (emphasis added). An import charge, in turn,
is defined as*atariff, duty, or other fisca chargethat islevied on imports, other than an indirect tax.”
I1d. (emphasis added). According to these definitions, petitioner argues, the charges under the
Convergence Factor program were import charges, and not internd taxes. As such, petitioner argues,
they do not qudify for an adjustment to CV under the statute because 773(€) of the Tariff Act provides
for an adjustment only for “internd taxes.”

Furthermore, petitioner argues that the amounts the importers paid under the Convergence Factor
program were not taxes a al, much lessinternd taxes. It arguesthat not al government charges
represent taxes, and that the language of the decree authorizing the Convergence Factor program
nowhere refers to the chargesin question as taxes or even suggests that they could be taxes. Instead,
that decree provided for importers to pay an import charge equa to the convergence factor multiplied
by the CIF vaue of the imports, and provided for the convergence factor to be “equivaent to one
United States dollar less the smple average of one United States dollar and one European euro...” See
Acindar’s February 28, 2002 submission, exhibit SC-8, pp. 10-11. Petitioner states that the
Department found at verification, and Acindar has admitted, the Factor Convergence program was an
export program designed to make the Argentine peso more competitive with other world currencies.
See August 27, 2002 verification report a 14-15. Thus, petitioner argues, the import charges under
the program were never intended to be taxes.

Second, petitioner argues that even if the remittances Acindar received were remittances for taxes,
Acindar gtill does not qudify for aCV adjusment for them. Petitioner asserts that Acindar has not
shown that the amounts remitted under the program were directly linked to the amounts that it actualy
paid on materid inputs incorporated into the exported merchandise for which the remittances were
made. Petitioner dates thet, as an initid matter, such alinkage is virtudly impossible from atiming
standpoint. The Convergence Factor program went into effect on June 19, 2001. Thus, only charges
paid on inputs that were imported on or after that date, but that were used to produce subject
merchandise that was exported by the end of the POR on July 31, 2001 could possibly qudify for the
adjusment to CV. Petitioner argues that Acindar has not shown that the import charges Acindar paid
during thistime frame were paid on inputs that were actudly used in the production of OCTG shipped
to the United States during the POR. Petitioner states that Acindar smply has not made any attempt to
trace how the amounts remitted to it under the Convergence Factor program for any of its sdes of
subject merchandise to the United States were linked to chargesthat it paid on inputs consumed in the
production of the merchandise in question.

With respect to the Reintegro, petitioner again argues that Acindar has failed to meet its burden of

edablishing its entitlement to this adjustment. It Sates that the only documentation Acindar submitted in
its February 12, 2003 submission in support of its clam for an adjustment to CV areinvoices from
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Acindar’ s vendors that include indirect taxes paid on inputs that could be used to produce OCTG.
Thus, petitioner argues, Acindar has failed to meet the required burden of proof for two reasons. Firg,
Acindar has falled to show that the materias for which it purportedly incurred indirect taxes were, in
fact, incorporated or consumed in the production of the subject merchandise. Second, and more
importantly, Acindar has provided no showing of the required direct linkage between the amounts
remitted under the Reintegro program and the indirect taxes that it actualy paid on materia inputs used
to produce the subject merchandise. Petitioner dso argues that the instant case differs from See
Certain Cold-Rolled Carbon Sted FHat Products from Argentina, 67 FR 62138 (October 3, 2002)
(Cald-Ralled from Argentina), in which the Department granted the Reintegro adjustment. In Cold-
Roalled from Argentina, petitioner argues, the respondent had submitted a tax incidence study showing
the amount of taxes incurred on materia inputs used to produce the merchandise under investigetion. In
this review, petitioner states, Acindar has submitted no such study.

With respect to the Factor Convergence program, Acindar argues thet its liability as an importer under
the Convergence Factor program did not congtitute an import charge. Acindar states, citing the U.S.
Supreme Court, that an import charge is “atariff, duty, or other fiscal charge that islevied on imports,
other than anindirect tax.” See United Statesv. U.S. Shoe, 523 U.S. 360, 362 (1998) (U.S. Shoe)
(ating Pacev. Burgess, 92 U.S. 372, 375-376 (1876)). In U.S. Shoe the Supreme Court held that the
Harbor Maintenance Tax was not a user fee because (1) the amount was determined entirdly on an ad
valorem basis, and (2) the amount did not correlate with the government services used or usable by the
exporter. 1d. 523 U.S. at 369. (Acindar acknowledges that in the instant case the Supreme Court was
interpreting the Export Clause of the U.S. Condtitution rather than Argentine law, but argues that that
does not make the Court’ s reasoning any lesssound.) Acindar argues that like the Harbor
Maintenance Tax, the taxes paid under the Convergence Factor program were border taxes, which fall
within the Department’ s definition of an indirect tax. They were assessed drictly on an ad valorem
bass, and did not corrate in any way to a government service rendered to the importer. The
Convergence Factor payments, Acindar states, were Smply a means of generating hard currency
income for the government, and were thus internd indirect taxes.

With respect to the Reintegro program, Acindar states that part of petitioner’s argument is unclear.
Specificdly, Acindar finds it unclear whether petitioner’s concern isthat Acindar might be making
OCTG without the necessary materids, or that Acindar might purchase raw materids without using
them to produce finished merchandise. Acindar Satesthat in either case the Department would surely
have noticed such behavior at verification. Instead, Acindar states, the Department toured Acindar’s
production facilities, examined invoices, and verified purchases, sdes, and cods (including materia
costs). Acindar satesthat dl was satisfactory, and it is unclear what more petitioner wants the
Department to do.

With respect to both the Convergence Factor and Reintegro programs, Acindar argues that petitioner’s

argument that Acindar has failed to show the necessary linkage between taxes paid and reimbursements
received places to heavy a burden on both Acindar and the Department. Acindar states that petitioner
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would have the Department attempt to trace which imported raw materias were used in which exports
to the United States. This dleged requirement, Acindar argues, is unreasonable, and is not the
Department’ s practice when examining the relaionship between arebate and indirect taxes. Acindar
dates that the Department is not required to trace the evolution of each remittance from indirect tax
paid on aparticular package of input materia through incorporation into a particular item to remittance
of the exact amount of indirect taxes paid a the exact moment the finished product is exported. The
Department, Acindar states, need only determine that taxes were paid, that there were rebated, and
that there was a relationship between the rebated taxes and the subject merchandise. Seeeg.,
American Alloys, Inc. v. United States, 30 F.3d 1469, 1474 (Fed. Cir. 1994); Daewoo Electronics
Co., Ltd. v. United States, 6 F.3d 1511, 1517 (Fed. Cir. 1993). Acindar argues its demonstration that
it paid indirect taxes on OCTG inputs congtitutes adequate proof of that relationship.

Acindar aso argues that the Department is not required to determine whether inputs incorporated or
consumed in the production of subject merchandise were purchased during the POR. Acindar states
that the Department routinely accounts for certain costs and revenues by examining the amounts
incurred or realized during the POR even though they may relate to saes outsde the POR. For
example, the Department routingly treats warranty expenses, advertising, and technica service as direct
sling expenses even though they may arise from transactions outside the POR. Acindar cites as
evidence the Department’ s questionnaire which contains the sandard instruction to “report the unit cost
of warranty incurred during the POR” including any direct expenses “less any reimbursement received
from the customer or unaffiliated parts suppliers” See October 25, 2001 questionnaire, p. C-27.

Furthermore, Acindar argues that the determination to make an adjustment to CV in the preiminary
results for the Convergence Factor and Reintegro programs was in accordance with the Department’s
standard practices. For example, in Cold-Ralled from Argentina, the Department found that the record
supported the relationship between the rebate received under the Reintegro program and the indirect
taxes paid throughout the production and distribution process. See Cold-Rolled from Argentina, 67 FR
62138 (October 3, 2002), and accompanying Decision Memorandum at Comment 1 (p. 5). Acindar
assarts that the Department reached this determination after reviewing the same information aready on
the record in this review.

Moreover, Acindar argues the petitioner’ s single example of a case in which the Department denied an
adjustment for the Reembolso (the predecessor of the Reintegro) differs from the present case. In
Slicon Metd from Argentina, Acindar states, the Department denied the Reembol o adjustment
because the respondent was unable to isolate the Reembolso amount received on exports to the United
States from that received on exports from al countries. The Department found, Acindar dtates, that this
over-inclusive amount did not bear a sufficient relaionship to the materid inputs incorporated into
exports to the United States. See Silicon Metd from Argenting, 62 FR at 5617. In contradt, in this
review, Acindar states, it reported the value of the Reintegro or Convergencia Factor collected for each
individua Customs Bill of Digpatch associated with each U.S. sale of subject merchandise, alevd of
detall not provided in Sllicon Metd from Argentina. See Acindar’ s February 28, 2002 submission, .
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16.

Department Position:

To qudify for a downward adjustment to CV for internd taxes reimbursed upon export under section
773(e) of the Tariff Act, parties are required to show that the amount rebated isfor internd taxesin the
exporting country imposed on materias employed in producing the subject merchandise. In
determining whether an adjustment is appropriate here, we employed a standard akin to that employed
by the Court of Appeals for the Federa Circuit. See American Alloys, 30 F. 3d. at 1474 (requiring
that in order to quaify for an increase to U.S. price under section 772(d)(1)(C) of the preeURAA
datute, the claimed adjustment must bear “a direct relationship to the exported product or a physicaly
incorporated component of that product”). To receive an adjustment for import duties rebated upon
export (i.e., aduty drawback adjustment), different requirements must be met, as discussed below.
Here, we have determined that the Reintegro reimbursement congtitutes a reimbursement of interna
taxes and made a downward adjustment to CV. However, we have determined that the Convergence
Factor is aduty drawback adjustment, and that Acindar has not met its burden of showing its
entitlement to this adjustment because it has not met the requirements for a duty drawback adjustment
discussed below. Therefore, in these find results we have granted the Reintegro reimbursement
adjustment, but have denied the Convergence Factor adjustment.

Initsorigind section C questionnaire response Acindar made a duty drawback claim for
reimbursements received under the Reintegro and Factor Convergence programs. It stated, “ Acindar
receives areimbursement of duties and other indirect taxes on imports upon exportation.” See
Acindar’ s December 13, 2001 section C submission, p. C-26 and exhibit C-4. Accordingly, in our
January 28, 2002 supplemental questionnaire, we asked Acindar various questions about the duty
drawback programs. In order to receive a duty drawback adjustment under a standard duty drawback
program, the Department has interpreted the Tariff Act to require a respondent to satisfy a two-prong
test: (1) whether the import duty and rebate are directly linked to, and dependent upon, one another;
and (2) whether the company claiming the adjustment can show that there were sufficient imports of the
imported raw materials to account for the drawback received on the exported product. See Raginder
Pipes, Ltd. v. United States, 70 F.Supp. 2d 1350, 1358 (CIT September 17, 1999).

In particular, we asked Acindar to “demondtrate... that the amount rebated by the Government of
Argentinais ‘directly linked' to import duties your company paid” and to provide documentation
showing that “your company had a sufficient quantity of imports... to account for the amount rebated on
exports.” See the Department’ s January 28, 2002 supplemental questionnaire to Acindar, p. 6.
Acindar provided no demonstration or documentation in response to our questions, and as part of their
answers to both questions Acindar Sated that “these programs are not linked to import duties.”
Elsawherein its narrative answer to these questions, it explained that the Factor Convergence and
Reintegro programs were not duty drawback programs, but instead congtituted reimbursements for
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“domedtic indirect taxes” See Acindar’s February 28, 2002 submission, pp. 14-16.
However, inits February 12, 2003 submission, Acindar stated, as explained above, that:

Acindar must import many of the inputs used to produce OCTG... Asan importer, Acindar
was ligble for the convergence factor times the value of the entry for each input that it
imported... The payment was atax imposed on inputs that were used to produce OCTG.
When Acindar exported the OCTG, it was reimbursed an amount equa to the convergence
factor times the vaue of the export. Thus, some portion of the tax collected was refunded upon
exportation of the subject merchandise. See Acindar’ s February 12, 2003 submission, p. 2.

Based on this explanation, we determine that, despite the statement in its February 28, 2002
submission, the Convergence Factor adjustment is more gppropriately consdered as a clam for a duty
drawback adjustment because it consists of areimbursement of duties paid on imports, and not interna
taxes. Assuch, we would need answers relevant to the two-pronged test discussed above before we
could make an adjustment for the Convergence Factor reimbursements. Since Acindar did not provide
answers to the questions that we asked in the January 28, 2002 supplemental questionnaire, we have
not made the Convergence Factor adjusment in these fina results of review.

With respect to the Reintegro, we agree with Acindar that the record supports making this adjustment
under 773(€) of the Tariff Act. Acindar’s narrétive explanation of the Reintegro in its February 12,
2003 submission and its February 28, 2002 submission is congstent with our understanding that it
providesfor rebate of certain indirect taxes. Furthermore, in its February 12, 2003 submisson Acindar
provided sample statements from its suppliers of inputs used in the production of OCTG which
demondtrate that Acindar pays internd taxes on these inputs. See Acindar’ s February 12, 2003
submission, exhibit 5. Furthermore, Argentine law dates that the Reintegro is a reimbursement for
internd taxes. See Acindar’ s February 28, 2002 submission, exhibit SC-8.

Our determination to make this adjustment is in accordance with Cold-Rolled from Argentina, in which
the Department also granted the Reintegro adjustment. There the Department made an adjustment for
the Reintegro rembursement after having examined documentation related to domestic taxes assessed
and reimbursement received. See Cold-Ralled from Argentina, 67 FR at 62138, and accompanying
Decison Memorandum at Comment 1 (p. 5). Though petitioner is correct that the respondent in Cold-
Roalled from Argentina did submit a tax incidence study, and Acindar did not submit one here, we
believe there is a sufficient basis for an adjustment in this case.

Because we are basing all caculations on a price-to-CV comparison, and because 773(e) of the Tariff
Act directly addresses the manner in which taxes should be treated when using CV, we have made the
adjustment in accordance with 773(e) of the Tariff Act, and have subtracted the Reintegro
reimbursement from COM. This treetment differs from that of our preliminary results, in which we
inadvertently subtracted the Reintegro reimbursement from tota direct salling expenses.
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Comment 6: Clericd Errors

Acindar argues the Department erred in its preliminary results by double-counting packing expenses
(PACKINGU) in the computation of foreign unit price in dollars (FUPDOL) and in the computation of
CV profit (CVPROFIT). Inthe prdiminary caculations the Department calculated FUPDOL by
summing a string of variables which included PACKINGU, and caculated CVPROHT by applying a
ratio to asum of variables that included PACKINGU. Acindar Satesthat in neither caseisit necessary
to make a separate addition for packing expenses because they are dready included in the reported
cost of manufacture (COM), and the set-up string for both FUPDOL and CVPROH T included COM.
See the August 27, 2002, verification report, pp. 17, 26-27, and 31-33. With respect to profit,
Acindar argues that the Department can correct the error by changing the plus sign in front of
PACKINGU to aminus sign in the setup string for the variable CVPROFIT. With respect to
FUPDOL, Acindar argues that the Department can correct the error by dropping the addition of
PACKINGU from the setup string in the computation of FUPDOL.

Petitioner agrees with Acindar that the Department’s computation of CVPROHT was incorrect, but
disagree about how to correct the error. It arguesthat Acindar’s proposed method of revising the
caculation of CVPROFIT isincorrect because it fails to recognize that the denominator used in the
caculation of the CV profit rateis Siderca s cost of production, which includes packing expenses.
Therefore, it argues, because the CV prfit rate is calculated using a denominator with packing
expenses included, that rate should be gpplied to a COM for Acindar that also includes packing
expenses. Therefore, petitioner argues that the correction should consst only of removing
PACKINGU from the setup string for CVPROH T, and not of changing the plus sign to aminus sgn.

Domedtic interested parties argue that there is no evidence on the record to substantiate Acindar's
statement that packing cogts are included in the reported COM. With respect to CVPROFIT,
domedtic interested parties argue that if the Department determines to make a change in the treatment
of packing, it should only delete the packing variable from the caculation of CVPROFIT, and should
not change the plus Sgn to aminus sign. With respect to the cdculaion of FUPDOL, domestic
interested parties argue that this variable is correctly caculated by, inter alia, adding PACKINGU to
CV to make FUPDOL comparableto U.S. price, and thus should not be removed from the set-up

gring.

Department Pogtion:

We disagree with the domestic interested parties that there is no evidence on the record to substantiate
Acindar’s clam that its packing cogts are included in its reported COM. The connum-specific
worksheets contained in exhibit SD-1 of Acindar’'s February 28, 2002 submission shows that packing
costs were included in the reported COM. Therefore, we agree with Acindar that our calculations of
CVPROFIT and FUPDOL contained an error.
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With respect to CVPROHIT, we agree with petitioner that this error should be corrected by removing
the addition of PACKINGU, rather than by changing the plus sign to aminus sign. To change the plus
sgntoaminussign (as Acindar proposes) would be to entirdly remove packing costs from the set-up
gring. Thiswould skew the computation because, as petitioner has pointed out, the denominator of the
ratio being applied to the set-up string is Siderca s COGS, which included packing cogts. Therefore, in
these find results we have removed PACKINGU from the setup string, but have not changed the plus
ggntoaminussgn.

With respect to FUPDOL, we agree with Acindar that because packing costs are included in COM, it
is not necessary to make a separate addition for them. Therefore, we have removed them from the
setup gring in these find results.

Comment 7. No Shipments

Following release of the March 4, 2003 Siderca verification report, the Department allowed parties an
opportunity to comment. Petitioner submitted comments on March 6, 2003. Siderca submitted
rebuttal comments on March 7, 2003.

Petitioner argues that evidence on the record indicates that Siderca had shipments of subject
merchandise during the POR, and that therefore the Department should apply adverse facts available to
Siderca because Siderca reported no sales, and stated in its submission that it had no shipments to the
United States during the POR. See Siderca s October 9, 2001, November 6, 2001, December 11,
2001, and February 20, 2002 submissions. Petitioner arguesthat it previoudy put U.S. Census Bureau
IM-145 data on the record which show 941 net tons of seamless OCTG entered U.S. Customs
territory during the POR. Therefore, petitioner argues, the burden rests on Siderca to establish its no-
shipment claim and to account for the merchandise it produced. Petitioner asserts Siderca hasfailed to
meet its burden in several Sgnificant respects. Petitioner cites three dleged discrepancies that arise
from the verification of February 20-22, 2003.

The firgt dleged discrepancy concerns the disposition of a shipment about which petitioner raised
questions prior to the verification. Petitioner asserts the explanation that Siderca provided at
verification was “ convoluted and inconsistent,” and never accounted for the ultimate disposition of a
portion of the order Siderca claimed had entered into aforeign trade zone (FTZ) in the United States.
Specificaly, petitioner argues that since Siderca dleges that part of the shipment was shipped to an
FTZ, Sidercawould have been required to document to the U.S. Customs Service the find disposition
of the merchandise by showing that al shipments were either destroyed or re-exported. Based on
Siderca sfailure to provide such documents, petitioner argues, one can reasonably infer that the
merchandise in question was not destroyed or re-exported, but that it entered into the commerce of the
United States.

The second dleged discrepancy concerns a shipment that Siderca claimed was not subject to the order
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because it was drill pipe (atype of pipe excluded from the order effective August 11, 2000) and
because it entered the United States under a temporary import bond (TIB). Petitioner argues that
evidence on the record indicates the merchandise was not drill pipe. Furthermore, petitioner argues that
if the shipment had redlly entered into the United States under a T1B, Siderca would have been required
to document to Customs the destruction or exportation of the merchandise in order to qualify for TIB
treetment. Siderca sfailure to provide this documentation, petitioner argues, strongly suggests the
merchandise actudly entered the United States for consumption.

The third dleged discrepancy concerns a set of sales which Siderca claimed had been shipped to an
FTZ inthe United States. Petitioner argues Siderca failed to meet its burden with respect to these sdles
because it did not demongtrate that the merchandise had been destroyed or re-exported. The only
reasonable conclusion to draw from thisfact, petitioner argues, is that the merchandise entered the
commerce of the United States.

Petitioner concludes from the above aleged discrepancies that Sidercaknew or had reason to know
that its OCTG was being shipped to the United States. Therefore, it argues, the Department should
apply adverse facts available in the 2000-2001, and should continue to investigate this issue thoroughly
in the 2001-2002 adminigtrative review.

With respect to the firgt dleged discrepancy, Sdercafirst satesthat if the petitioner thinks the
explanation given a verification was “ convoluted and incongstent,” it is because the transaction in
question was both complicated and atypicd, and thisfact is reflected in the verification report. See
Siderca’sMarch 7, 2003 comments a 3. Nevertheess, Siderca argues, none of the information on the
record suggests that Siderca knew or had reason to know the baance of the materid of which
petitioners are concerned would be sent to other than an FTZ, as Siderca represented in its submissions
and a the verification. Furthermore, Siderca argues that petitioner isincorrect in stating Sidercawould
have been required to document to the U.S. Customs Service that the shipments had been either
destroyed or re-exported. Siderca states this obligation is placed on the party entering the merchandise
into the FTZ, and that party was not Siderca, but the customer to whom Siderca made the sdle.

With respect to the second aleged discrepancy, Siderca argues petitioner has cited only the customer’s
purchase order in support of its theory that the materia was actualy covered merchandise. Siderca
arguesthat its own description of the merchandise is relevant to whether Siderca knew or should have
known of any consumption entries of subject merchandise, and that al of Siderca’s documentation
shows the merchandise in question is drill pipe. Furthermore, with respect to petitioner’ s argument that
Siderca had failed to document to Customs the destruction or re-exportation of the merchandise,
Siderca argues that petitioner has made the same mistake as with the first dleged discrepancy. Siderca
argues that it (Siderca) would have been required to document the destruction or re-exportation of the
merchandise only if it were the entity entering the merchandise under TIB. Documentation on the
record, Siderca asserts, shows that Siderca was not that entity.
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With respect to the third alleged discrepancy, Siderca argues that petitioner has again confused the
obligations of Siderca, as exporter, with those of the party entering the merchandise into the FTZ.
Sidercareteratesthat it isnot Sderca s obligation under U.S. law or regulations to demondtrate the
disposition of the merchandise it shipped into an FTZ; that respongbility, Sdercainggts, lieswith
Siderca’s customer which entered the merchandise into the FTZ.  Siderca points out with respect to
this shipment that its sdes confirmation and invoice demondrate clearly that the materid was not
destined for the United States.

Department Podition

We disagree with petitioner’ s argument that the record of this review establishes that Siderca had
shipments of subject merchandise which were entered for consumption in the Cusoms territory of the
United States. Thus, as discussed further below, assgning facts available to Sidercawould be
inappropriate in this case,

From February 20 to 23, 2003, the Department conducted an on-site verification of Siderca s sales
during the POR, as wdll asin the subsequent 2001-2002 POR. We examined Siderca s sales ledger
and export schedules, traced numerous sales and production lots (some identified to Siderca before the
dart of verification and some not until the first day of verification), and verified Siderca s reported
quantity and vaue. See the Department’s March 4, 2003 verification report. We found no evidence a
verification that Siderca had knowledge of any shipmentsto the United States that were to be entered
for consumption.

With respect to dl three adleged discrepancies, petitioner has argued that Sidercafailed to submit
evidence of the destruction or re-exportation of the merchandise. However, we agree with Siderca that
there is no record evidence that Siderca was the entity that entered the merchandise into the FTZ or
under TIB. Therefore, the absence of the documentation which petitioner references is not evidence
that Siderca knew the merchandise was destined to enter the commerce of the United States, and
petitioner has provided no evidence to the contrary. Furthermore, even if Siderca were the entity that
entered the merchandise into the FTZ or under TIB, the mere absence of documentation that was never
specificaly requested by the Department but that could

have been provided by Siderca does not warrant the use of facts available because it aso does not
condtitute affirmative evidence that the respondent knew or had reason to know that the merchandise
was entered into the commerce of the United States.

In the abbsence of any evidence on the record of the review that Siderca knew or had reason to know
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that its shipments were destined for the United States for consumption, and in light of the voluminous
record evidence that it, in fact, did not know that merchandise was ultimately purchased in the United
States, and petitioner has provided no evidence to the contrary, we have determined not to apply facts
available or otherwise in cdculating arate for Sdercafor the adminidrative review. Ingeed, the
Department has determined to rescind Siderca from the adminigtrative review based upon Siderca's
having had no knowledge of shipments to the United States.

Recommendation:

Based on our andysis of the comments received, we recommend adopting dl of the above positions
and adjugting dl related margin caculations accordingly. If these recommendations are accepted, we
will publish the find results of review and the final weghted-average dumping margins for dl reviewed
firmsin the Federdl Regigter.

AGREE DISAGREE

Joseph A. Spetrini
Acting Assistant Secretary
for Import Administration

(date)



