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Summary

We have andyzed the comments and rebuttals of interested partiesin the 2001-02
adminigrative review of the antidumping duty order covering slicomanganese from Brazil. Asaresult
of our andysis of the comments received, we have revised our cdculations for the fina results. We
recommend that you gpprove the postions we have developed in this memorandum. Below isthe

completeligt of the issuesin this adminigrative review for which we received comments from interested
parties.

Comment 1. Mode-Matching

Comment 2. Affiliation with Home-Market Customers
Comment 3. Merchandise

Comment 4.  High-Inflation Methodology

Comment 5.  Replacement Costs

Comment 6.  By-Product Inputs

Comment 7. Raw Materid Inputs from Affiliates
Comment 8.  Freight Services Provided by an Affiliate
Comment 9. Depreciation



Comment 10. Income Offsetsto G& A

Comment 11. Weighted-Average G& A Ratio Cdculation
Comment 12. Interest Expense

Comment 13. Interest Income

Comment 14. Net Foreign Exchange Losses

Comment 15. ICMS/IPI Taxes

Comment 16. PIS/COFINS Taxes

Comment 17. Additiond Bill-of-Lading Fee

Background
On October 27, 2003, the Department of Commerce (the Department) published the
preliminary results of adminidrative review of the antidumping duty order on silicomanganese from

Brazil (see Silicomanganese from Brazil: Prdiminary Results of Antidumping Adminidrative Review, 68

FR 61185). The period of review (POR) is December 1, 2001, through November 30, 2002.
Weinvited parties to comment on the preiminary results of review.
Comment 1: Model-Matching
Citing the Department’s Policy Bulletin 98.1, SIBRA - Electro-Siderurgica Bragliera SA.
(SIBRA) and Companhia Paulista de Ferro-Ligas (CPFL) (collectively “ SIBRA/CPFL”) argue that the
Department’ s policy is, where there are sdes satisfying the Department’ s matching criteria, to base
normd vaue (NV) on those sdles, not on congructed value (CV). After reviewing the margin
caculation, SIBRA/CPFL clamsthat thereis a surviving above-cost sale of 12/16-grade
dlicomanganese in the home market made in the same month as the sdes of 16/20-grade
slicomanganese to the United States. It requests that the Department recaculate NV using this home-
market sde of smilar merchandise rather than basing NV on CV.

The petitioner argues that the Department was correct not to compare the U.S. sdles of 16/20-



grade sllicomanganese to home-market saes of 12/16-grade silicomanganese because of the significant
differencein glicon content and vaue between the two grades. The petitioner assertsthat, in the case
on slicomanganese from Venezuela, the Department compared U.S. sdes of the Venezuelan

producer’ s Grade C sllicomanganese to CV even though above-cost sdes of the producer’ s higher-
dlicon-content Grade B slicomanganese were available as amessure of fair value, citing Notice of

Find Determination of Sdes a Less Than Far Vdue: Silicomanganese from Venezuda, 59 FR 55436

(November 7, 1994) (Silicomanganese from Venezueda).

In addition, the petitioner argues that the Department should not base its margin calculation on a
comparison of 16/20-grade salesto the United States sales to 12/16-grade salesin the home market
because the only two above-cost home-market sales of 12/16-grade silicomanganese were packed in
big bagsin contrast to the mgority of SIBRA/CPFL’ s other home-market sdlesand itsU.S. sdles
which were made in bulk without any packaging. Despite the fact that SIBRA/CPFL eected not to
report packing costs because they were minimal and it was not seeking a downward adjustment to NV
for packing codts, the petitioner asserts that the packing costs could be significant and their deduction
could result in these sdles being made at prices below the cost of production (COP).

Department’s Position: A ministerid error resulted in our preliminary comparison of NV to CV

without first looking for matches to sales of amilar merchandise. 1t was not our intention to prevent
comparisons of 16/20-grade silicomanganese to 12/16-grade silicomanganese. As mentioned by
SIBRA/CPFL, Policy Bulletin 98.1 (February 23, 1998) states, “{ w} hen we disregard any below-cost
foreign market sdes, we will match U.S. sdesto remaining foreign market sdesin the ordinary course

of trade of identical or Smilar models. In cases where we conduct a cost investigation, we will use



congtructed vaue as the basis for normal vaue only when there are no above-cost sdesthat are

otherwise suitable for comparison.” The Department’ s decison in Slicomanganese from Venezuda not

to compare to above-cost home-market saes of smilar models pre-dates Policy Bulletin 98.1 and no
longer reflects the Department’ s practice.

Although we corrected the ministerid error, due to changesin the caculation of cost since the
preliminary results there are no longer any above-cost sales made in the same month asthe U.S. sales.
Accordingly, we have based NV on CV and it is not necessary to address the petitioner’ s argument
regarding packing costs.

Comment 2: Affiliation with Home-Market Customers

SIBRA/CPFL argues that the Department incorrectly considered certain home-market
customers to be affiliates under section 771(33)(F) of the Tariff Act of 1930, as amended (the Act).
SIBRA/CPFL clamsthat, in making the determination that its parent company, i.e., CompanhiaVade
de Rio Doce (CVRD), controls these customers, the Department only cited the percentage of stock
ownership and the smal degree of managerid overlap between the companies. It asserts that the
evidence on the record establishes clearly that CVRD islegdly and operationaly unable to control the
corporate affairs of these customers. Unless the Department can find that CVRD’ s minority ownership
interest gives CVRD the potentid to control the pricing and purchasing decisons of these companies,
SIBRA/CPFL argues that the Department cannot make a finding of control under section 771(33)(F)
of the Act. (For full detalls of the Department’ s andyss, see “ Andyss of the Affiliation of
SIBRA/CPFL with its Customers’ dated October 17, 2003, on file in the Central Records Unit

(CRU), Room B-099 of the main Department of Commerce building.)
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SIBRA/CPFL assarts that the Department’ s determination that a minority equity interest of 20
percent or more represents control pursuant to section 771(33)(F) of the Act is fundamentally flawed.

It states that the Department supports its position, citing to Notice of Preiminary Determination of Saes

a LessThan Far Vdue. Stainless Sted Sheet and Strip in Cailsfrom Itay, 64 FR 116 (January 4,
1999), and clamsthat, in the final determination in that case, the Department abandoned its claim that
the preeURAA 20-percent standard for control had been imported into the new “affiliated parties’
provison. SIBRA/CPFL argues that, under current law, the Department is required to determine
whether there was the potentid for lega or operationa control over pricing/purchasing decisions during
the POR.

The petitioner argues that, based on the facts, CVRD isin a postion to exercise restraint or
direction over SIBRA/CPFL and certain of the latter’s customers and, therefore, these entities are

affiliated within the meaning of the Satute. To support this argument, the petitioner cites to other

findings the Department has made in cases involving smilar circumstances, eg., Natice of Find Results

of Antidumping Duty Adminigrative Review, Rescisson of Adminidrative Review in Part, and Find

Determination to Revoke Order in Part: Canned Pineapple Fruit from Thailand, 67 FR

76718 (December 13, 2002) (Issues and Decison Memorandum at Comment 12), and Notice of Fina

Reaults of Antidumping Duty Administrative Review, Rescisson of Adminidrative Review in Part, and

Fina Determination to Not Revoke Order in Part: Canned Pineapple Fruit from Thalland, 68 FR

65247 (November 19, 2003) (Issues and Decision Memorandum at Comment 22), where the

Department found four entities to be affiliated due to their common control by afifth entity (its equity



ownership in one entity being lessthan 15 percent). In addition, asin this case, the controlling entity
had representation on the controlled entity’ s board of directors.

Department’s Position: Regardless of the issue of affiliation, the home-market salesin question do

not pass the cost test and, therefore, would not be considered for purposes of NV in this segment of
the proceeding. For this reason, we have not addressed the parties assertions about the appropriate
andyssof afiligtionsfor the find results.

Comment 3: Merchandise

SIBRA/CPFL arguesthat the Department’ s preliminary finding that 15/20-grade
dlicomanganese is equivaent to 16/20-grade sllicomanganese is not substantially supported by the facts
on the record and that this finding should be reversed for purposes of the find results.

SIBRA/CPFL asserts that there are significant differences between 15/20- and 16/20-grade
slicomanganese. Firg, SIBRA/CPFL contends that the cost of producing silicomanganese increases
subgtantialy with each additiond percentage of slicon content. SIBRA/CPFL dso argues thet the
difference in glicon content has a Sgnificant impact on the production routines used by its customers
and that the industry—both producers and consumers—treats 15/20- and 16/20- grade sllicomanganese
asdigtinct grades. In support of this assertion, SIBRA/CPFL gatesthat, in their sales documents,
cusomers identify specificaly 15/20-grade sllicomanganese. Smilarly, SSBRA/CPFL argues that it
maintains separate production, inventory, and sales records between 15/20- and 16/20-grade
dlicomanganee.

SIBRA/CPFL contends that the Department’ s preliminary analys's exaggerates the extent and

ggnificance of the smilarity between 15/20- and 16/20-grade sllicomanganese and that the overlgp in



dlicon contents in the reported grades does not support the Department’ s finding in the preliminary
results that there are no significant differences between 15/20 and 16/20 grades. In thisregard,
SIBRA/CPFL assartsthat a Sgnificant percentage of the home-market saes of the 12/16 grade had
silicon content between 15 and 16 percent. Despite this overlap, SIBRA/CPFL argues, the
Department has never questioned whether 12/16-grade silicomanganese is a separate and distinct
grade from 16/20-grade slicomanganese.

The petitioner rebuts SIBRA/CPFL’ s argument, asserting that the Department should continue
to treat 15/20- and 16/20-grade slicomanganese as asingle gradein thefina results. Citing Sanless

Sed Wire Rod from India; Find Reaults of Antidumping Duty Adminidrative Review, 67 FR 37391

(May 29, 2002), the petitioner argues that the Department’ s established practice is not to create
additiona categories unless physicd characteridtics are Sgnificantly different from an existing known
category. The petitioner contends that there is avery smdl difference in the chemica compostion of
the identified 15/20 and 16/20 grades and that the 16/20 grade is entirely encompassed within the
15/20 grade.

Fird, the petitioner argues that there is no difference in the maximum slicon content of 15/20-
and 16/20-grade sllicomanganese. In practice, the petitioner asserts, sometimes the actud differencein
silicon content between the 15/20- and 16/20-grade merchandise was much less than one percent or
there was no difference a dl. The petitioner asserts further that, within the 16/20 and 15/20 grades
themselves, merchandise with more than a one-percentage point difference can be classfied asthe
same grade (e.g., merchandise containing 16 and 18 percent silicon content is classifiable as 16/20

grade). Inthese circumstances, the petitioner argues, a one-percentage point difference in the minimum



dlicon content is not materid. Moreover, according to the petitioner, SIBRA/CPFL has not identified
any other differences in the chemica composition of the 15/20 and 16/20 grades.

In addition, the petitioner asserts that the 16/20 grade is a subset of the 15/20 grade, as all of
the merchandise identified as that grade could have been classfied as 15/20 grade. Citing Stainless

Sted Wire Rod from India; Preliminary Results and Partid Rescisson of Antidumping Duty

Adminigrative Review, 68 FR 1040, 1043-44 (January 8, 2003), the petitioner argues that the

Department’ s practice is to collapse two grades where one grade is a subset of another.

The petitioner refutes SIBRA/CPFL’ s argument that 15/20- and 16/20-grade silicomanganese
should be treated as separate grades snce SIBRA/CPFL and its customers consider them to be distinct
grades. According to the petitioner, under Department practice, the question is not whether the grades
are different and are perceived as such, but whether the differences are significant. Consdering the
amilar physca and chemica compositions, the petitioner argues that the Department should continue to
treat 15/20- and 16/20-grade slicomanganese as asingle gradein this review.

Department’s Pogition: Inits questionnaire responses and at the sales verification, SIBRA/CPFL

dtated that it sold three grades of silicomanganese in the home market during the home-market sdes
reporting period: 12/16, 15/20, and 16/20. According to SIBRA/CPFL’ s description of these grades
of slicomanganese, 12/16 has a silicon content of between 12 percent and 16 percent (by weight),
15/20 has a silicon content of between 15 percent and 20 percent, and 16/20 has a silicon content of
between 16 percent and 20 percent.

Based on our andysis of the silicon contents reported for transactionsin SIBRA/CPFL’s

home-market sdesligt and our findings a verification, we found in the prdiminary results that thereisno



significant difference between the products reported as 15/20 grade and those reported as 16/20 and
treated merchandise reported by SIBRA/CPFL as 15/20 grade to be 16/20 grade. See*Preliminary
Results Anayss Memorandum of SIBRA/CPFL” dated October 17, 2003, at page 5. We have
reviewed the information on the record of this review and continue to find that the chemica and physica
characterigtics of 15/20- and 16/20-grade slicomanganese are not sufficiently different to condtitute a
finding that they are separate and distinct grades for purposes of our margin caculation.

The grade chemidtries of 15/20- and 16/20-grade silicomanganese reported by SIBRA/CPFL
indicate that 16/20 gradeis a subset of 15/20 grade because they have Smilar chemidtries and
compositions and because the merchandise reported as 16/20-grade silicomanganese meets dl of the
requirements of 15/20-grade sllicomanganese. As such, dl sales reported as 16/20-grade
silicomanganese meet the standards of — and could have been reported as — 15/20-grade

dlicomanganese. The Department’s practice, as discussed in Notice of Find Determination of Salesa

Not Less Than Fair Vaue: Stainless Sted Bar From Taiwan, 67 FR 3152 (January 23, 2002)

(Stanless Sted Bar from Taiwan), isto assgn the same grade designation to products with an overdl

smilarity in chemical and physicad compaosition.

In fact, the only difference between 15/20- and 16/20-grade silicomanganese amountsto a
possibility that the silicon content of 15/20 grade is a percentage point less than that of 16/20 grade. As
we detailed in “Find Results Analysis Memorandum of SIBRA/CPFL” dated March 16, 2004, at
pages 4-5, however, significant overlap existsin the reported silicon contents of the 15/20 and 16/20

grades.



Therefore, in accordance with our practice in Sainless Sted Bar from Taiwan, we continue to

find that there is no significant difference between the products reported as 15/20 and 16/20 grades and
have treated merchandise reported by SIBRA/CPFL as 15/20 grade to be 16/20 grade. Assuch, for

the find results, we welght-averaged the reported manufacturing costs for these two grades.

Comment 4: High-Inflation M ethodology

SIBRA/CPFL argues that the Department should not use its high-inflation methodology in
evaluating whether its home-market sales were made at prices below the COP. SIBRA/CPFL asserts
that the Department should revise its calculations in the find results to use the actud average costs
during the cost reporting period (CRP) as the basis for its comparisons. According to SIBRA/CPFL,
the Act and the World Trade Organization express a clear preference for an analysis based on
historical costs. Moreover, SIBRA/CPFL assarts, the leve of inflation during the POR did not warrant

adeparture from the statutory requirement of examining actua production costs.

SIBRA/CPFL datesthat, under section 773(b)(1) of the Act, the sdles-below-cost andlysis
focuses on whether below-cost sdes have been made within an extended period in substantial
quantities and at prices that would not permit a recovery of costs within a reasonable period of time.
SIBRA/CPFL maintains that the use of replacement costs in the Department’ s high-inflation
methodol ogy requires a company to do more than recover costs incurred in a reasonable period of time
because it effectively requires a company to generate sales revenues that exceed production costs it has
not yet incurred at the time of the sale. According to SSIBRA/CPFL, costs not actually incurred to

produce a particular product cannot possibly be recovered. Therefore, SSBRA/CPFL reasons,
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regardless of the leve of inflation, it is not permissble under the statute to adopt a methodology that
compares pricing in agiven month to costs that are higher than the actud historica cogtsincurred in that

month.

SIBRA/CPFL arguesthat, not only is the Department’s methodology incorrect, but its
underlying reason for employing that methodology, i.e., its finding that Brazil experienced significant
inflation during the POR, is unsupported by the evidence on the record. SIBRA/CPFL asserts that the
Department’s prdiminary results do not provide any andyss of which measure of inflation in Brazil is
most gppropriate to use in thisingtance nor does it appear to account for Brazil’s current inflation.
Regardless of whether the Department relies on Internationd Monetary Fund (IMF) dtatistics or other
indices, SIBRA/CPFL asserts, these indices do not support the finding of a high-inflation economy.
Further, SIBRA/CPFL argues, the Brazilian government, its agencies, or Brazilian accounting sandards
have not deemed Brazil to have experienced high inflation during 2002. Accordingly, SIBRA/CPFL
maintains, the Department’ s decision conflicts directly with the conclusions of dl the authoritative bodies

in Brazil that focus on the very issue a the heart of the Department’ s decision.

SIBRA/CPFL argues that the Department had no basis to conclude that inflation during the
narrow reporting period to which the parties agreed in this review would have a digortive effect if the
COP caculations were based on average costs. According to SIBRA/CPFL, the use of a truncated
sx-month period minimizes the level of digortion that might have been introduced because inflation
during that period was less than inflation during fisca year 2002 or the full-year POR. Moreover,

SIBRA/CPFL contends, because it purchased raw materias on aregular basis, and itsinventory
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turnover periods were not Sgnificant, the actua vaue of its raw materids as withdrawn from inventory

would be smilar or identical to current costs.

The petitioner responds that the Department applied its high-inflation methodology in this

review properly. The petitioner cites Notice of Find Determination of Sdes at Less Than Fair Vdue

Certain Cut-to-L ength Carbon-Quality Sted Plate Products from Indonesia, 64 FR 73164, 73170

(December 29, 1999) (Plate from Indonesia), and asserts that the Department has recognized in many
cases that it would be digtortive under conditions of high inflation to use cogts that have not been
restated to diminate the effects of inflation. The petitioner contends that the Department’ s high-inflation
methodology has been applied in numerous cases and does not depart from or increase a respondent’s
actua cods. Rather, the petitioner asserts, the methodology smply alows the Department to caculate
the weighted-average period cost from monthly datathat is stated in different currency leves, citing

Plate from Indoneda.

The petitioner disagrees with the respondent’s claim that Brazil did not experience high inflation
during the POR. According to the petitioner, neither fisca year 2002 nor the full-year POR isthe
proper period to examine in deciding whether to apply the high-inflation methodology. The petitioner

assertsthat in both Find Results of Antidumping Duty Adminigtrative Review: Silicomanganese from

Brezil, 62 FR 37869, 37876 (July 15, 1997), and Ferroslicon from Brazil: Find Results of

Antidumping Duty Adminigrative Reviews, 61 FR 59407, 59408 (November 22, 1996) (Ferroslicon

from Brazil), the Department evauated whether to employ its methodology by ng the annuaized
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inflation rate during a sx-month sales- and cost-reporting period. The petitioner contends, therefore,

that the CRP isthe proper period to analyze in this review.
The petitioner argues that, in recent cases employing the high-inflation methodology, the
Department has used either the wholesde price index or the wholesale and consumer price indexes

together, citing Notice of Preiminary Determination of Sales at Less Than Fair Vaue: Certain Cold-

Rolled Carbon Steel Flat Products from Turkey, 67 FR 31264, 31265 (May 9, 2002) (“ Cold-Rolled

Sted from Turkey”). The petitioner contends that, using the IGP-M index, which is a composite index
reflecting both wholesale and consumer prices, the compounded annualized rate of inflation during the
CRP far exceeded the Department’ s high-inflation threshold of 25 percent. Regardless of what the
authoritiesin Brazil concluded, the petitioner asserts, the Department has its own standard for

determining whether to gpply its high-inflation methodology and that standard is met here,

Department’s Position: Contrary to SSBRA/CPFL’s arguments, we do not find that our high-

inflation methodology distorts production costs. To the contrary, the Department’ s long-standing

methodology is designed to ensure that NV is hot distorted by episodes of high inflation. See, eg.,

Pate from Indonesia, 64 FR a 73170. In countries experiencing high inflation, the nomina vaue of
production cogts increases over time, even where such cogts, expressed in red terms, remain constant.
We recognize thet this would cause distortions in the antidumping analysis because of our practice of
comparing period-average COP and CV amounts to transaction-specific prices during the POR. As
an illugtration of this distortion, consider a sales-below-cost analysis where red production costs remain

congtant but, because of high inflation, nomind costs rise throughout the POR. Under this scenario, a
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period-average COP figure based on monthly nomina cost amounts would tend to be higher than the
individua home-market sale prices at the beginning of the period but lower than the prices at the end of
the period. Depending on the timing of the home-market sdes, this could result in an excessve quantity
of below-cost sdes at the beginning of the period or, conversely, an overstatement of the number of

above-cost sdles at the end of the period.

These same digtortions exist when we compare U.S. pricesto CV based on period-average
codsin high-inflation economies. To help mitigate the distortions in our antidumping analysis caused by
high inflation and rapidly escaating nomina costs, we compute the period-average COP and CV on a
congant currency basis using monthly inflation indices during the period and then restate the average in
terms of the currency vaue in each month. Thus, the Department’ s methodology does not increase
actua codts, but rather alows the Department to cal culate the welghted-average period cost from

monthly detathat is Sated in different currency levels. See, eg., Plate from Indonesia, 64 FR at

73170.

In determining whether to apply our high-inflation methodology, we use a 25-percent per-

annum inflation rate as a generd guide. See, eq., Plate from Indonesia, 64 FR at 73170 and_Cold

Rolled Sted from Turkey, 67 FR at 31265. In deciding whether to apply our methodology in this

review, we have based our finding on the annuaized rate of inflation for the CRP. This gpproach is
conggtent with our prior practice of focusng on the annuaized rate of inflation over the relevant

reporting period in determining whether high-inflation exists. See, eq., Ferroslicon from Brezil, 61 FR

at 59408, and Plate from Indoneda, 64 FR at 73170.
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Based upon our examination of the IGP-M index used by the respondent (which includes both
wholesale and consumer prices) and the Brazilian wholesde price index published by the IMF, we find
that Brazil experienced annudized inflation of over 42 percent and over 57 percent respectively over
the CRP. See*Cogt of Production and Congtructed Vaue Caculation Adjustments for the Final
Reaults,” memorandum from Robert Greger to Ned Haper, Director, Office of Accounting, dated
March 16, 2004 (“Fina Cdculation Memo”). Thus, asinflation in Brazil during the CRP clearly

exceeded the Department’ s generd threshold, the use of the high-inflation methodology is warranted.
Comment 5: Replacement Costs

The petitioner argues that the Department should correct anomaiesin SSIBRA/CPFL’s
reported monthly replacement costs for both purchased inputs and internally produced inputs. Fird, the
petitioner asserts, a schedule the Department obtained at verification, which shows instances where
SIBRA/CPFL did not use the Department’ s prescribed methodol ogy, reved s a specific instance where
SIBRA/CPFL was unable to report monthly purchase prices for a certain raw materia input at one of
its plants and as a surrogate claimed to have indexed ahistorica cost for inflation. The petitioner
believes that the cogt verification exhibits do not agree with the schedule and show that this input was
not indexed properly as claimed by SIBRA/CPFL. Thus, the petitioner argues, the reported cost of
thisinput used a this plant needs to be adjusted in the find results. (As much of the information
regarding thisitem is proprietary in nature, we are unable to discussit fully in this public forum. For a

complete discussion of thisitem see “Find Cdculaion Memo.”)
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Second, the petitioner contends that the monthly cost of manufacturing (COM) for manganese
ore reported by SIBRA/CPFL for the mgor input analysis varies greatly from month to month.
According to the petitioner, the Department’ s verification report addresses some of the reasons for
these fluctuations, but also confirms that these COM's have been reported improperly. The petitioner
asserts that some expenses were not booked when the cost was actualy incurred, that adjustments
related to mis-classfications were not recorded in the proper months, and that other expenses were
mis-classfied between the COM and general and adminigtrative (G&A) expenses. The petitioner
contends that SIBRA/CPFL needed to report monthly COMs for ore based on properly and
consstently classified expenses for each month. Because SIBRA/CPFL did not do this, the petitioner
assarts, they have failed to provide information as requested by the Department and, thus, the statute
permits the Department to resort to facts available. Specificdly, the petitioner maintains that the
Department should use the highest reported monthly COM during each month of the CRP for specific

types of ore where there are large variances in monthly COMs.

SIBRA/CPFL argues that the Department based its calculations of replacement cost on the
costs recorded in SIBRA/CPFL’ s accounting records properly. According to SIBRA/CPFL, the
petitioner’ s comments about the schedule obtained &t verification are not helpful asthey focus on
potentid refinements to the schedule itsalf and offer no proof in regard to errorsin the underlying cost
cdculations. SIBRA/CPFL refutes the petitioner’ s accusation that it was unable to report monthly
purchase prices for a certain raw materia input and asserts thet this accusation is smply based on a
mistaken assumption. SIBRA/CPFL assertsthat it did in fact report acost for thisinput that was

indexed properly for inflation in accordance with the Department’ s replacement-cost methodol ogy.
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(As gated above, much of the information regarding thisitem is proprietary in nature and cannot be

discussed in apublic forum. For acomplete discusson, see “Find Cdculaion Memo.”)

SIBRA/CPFL dso refutes the petitioner’ s argument that the fluctuations in its monthly ore
COM s reflect underlying problems with its cost calculations. SIBRA/CPFL points out that the
Department spent a significant amount of time examining these fluctuations at verification and that in
doing so the Department addressed the petitioner’ s concerns regarding this issue thoroughly.
SIBRA/CPFL asserts that the Department understood the reasons for the fluctuations fully and decided
that it was proper to continue to rely on the books and records of the respondent in identifying
production costs. Moreover, SIBRA/CPFL argues, in no way hasiit failed to respond to any of the

Department’ s requests and any call for facts available is thus wholly unwarranted.

SIBRA/CPFL asserts that the petitioner seems to apply a double standard whereby it argues
for reliance on the normal books and records when it increases costs but deems those same books and
records not to be useful when it does not. According to SIBRA/CPFL, the petitioner’ s positions about
when or how certain expenses should be booked in its accounting records do not appear to have any
badsin ether Brazilian or U.S. generdly accepted accounting principles (GAAP). Further,
SIBRA/CPFL argues, monthly fluctuationsin cogts are inevitable given the Department’ s decison to
use monthly replacement costs instead of a period-average COP. For al of these reasons,
SIBRA/CPFL asserts, the Department should continue to rely on the verified monthly COMs of

manganese ore without adjustment initsfina results.
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Department’s Position: We agree with SIBRA/CPFL that the monthly replacement costs for a

certain raw materia input questioned by the petitioner were reported properly. The Department
verified the cogts of this raw materid and is stisfied that the costs as shown in the cogt verification
exhibits have been indexed for inflation properly. Thus, for the find results, we have continued to rely
on the cogt of thisraw materid input as reported. See“Find Cdculation Memao” for afurther
discussion.

In regard to the fluctuations in the monthly COMs for manganese ore used in the mgjor-input
anadyss, we agree with the petitioner in part. In accordance with section 773(f)(1)(A) of the Act, costs
are normally calculated based on the records of the exporter or producer if such records are kept in
accordance with the GAAP of the exporting or producing country and reasonably reflect the costs
associated with the production and sale of the merchandise. Although the manganese ore costs
reported by SIBRA/CPFL’s affiliate were based on the affiliate’ s accounting records prepared in
accordance with Brazilian GAAP, we found at verification that the COMs for the manganese ore sold
by the effiliate to SIBRA fluctuated from month to month as aresult of the improper timing and mis-
classfication of certain accounting entries. Based on our andysis, we determined that for certain
months the COM s reported on a monthly basis did not reasonably reflect the production costs in those
months. We find that many of the improperly booked items fal in months outside the August 2002
through December 2002 CRP and are not relevant to our anadysis. Therefore, we have concentrated

our analysis on the CRP.
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With regard to the COMs that fall within the CRP, we find that an adjustment is warranted to
reflect the production costs in those months properly. We disagree with the petitioner’ s assertion that
SIBRA/CPFL failed to provide requested information and thet facts available is warranted in this
ingance. Wefind that SIBRA/CPFL complied with dl of our requests regarding thisissue fully and to
the best of its ability. In order to adjust these costs to reasonably reflect the production costs in each
month of the CRP, we used information available on the record. For August 2002, a month in which
no irregularities were found, we used the COM as reported. For dl other months within the CRP, we
indexed the August 2002 vaue for inflation. We then used the adjusted COMsin our mgor-input
andyss and compared them to the transfer price and market price for manganese ore in each month of
the CRP. We determined that the adjusted market prices exceeded both the transfer price and the
affiliates COP and therefore adjusted SIBRA and CPFL's reported cost of manufacturing to reflect the

market prices for manganese ore.
Comment 6: By-Product Inputs

The petitioner argues that the Department should not alow SIBRA/CPFL to use a historica
vaue for acertain by-product of ferromanganese production that is used as an input in the production
of dlicomanganese. The petitioner assarts that in a high-inflation case it is completely improper to use
an unadjusted higtorical value that dates to well before the POR in determining the COP/CV. The
petitioner contends that Brazil experienced sgnificant inflation prior to and during the POR and that
SIBRA/CPFL’svaue for thisinput remained unadjusted during thistime. According to the petitioner,

the use of such adated value with no adjustment for inflation during the POR is completely at odds with
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Department practice in high-inflation cases. At a minimum, the petitioner argues, the Department

should adjust the values for this input for inflation during the POR.

SIBRA/CPFL argues that the Department’ s use use of monthly replacement vaues for the input
in question as reflected in its accounting records was appropriate. SIBRA/CPFL asserts that the value
of the by-product used as a sub-input is not what should be considered here, but rather the final
production cost of the salf-produced input itself after it has accumulated cogts for additiond processing.
According to SIBRA/CPFL, the Department’ s methodology does not require dl of the inputs or by-
products used in the production of salf-produced inputs to be valued on a current-cost basis. Thus,
SIBRA/CPFL maintains, the proper basis for replacement cost isthe fina production cost for this input,

which reflects the actud current cost to produce the input in any particular month.

Additiondly, SIBRA/CPFL argues, the petitioner does not account for the fact that none of its
other by-products generated during the production process were vaued using an inflation-adjusted
price. Therefore, SIBRA/CPFL asserts, if the Department decides to follow the petitioner’ s suggestion
and inflate the vaue of the by-product used in the production of the salf-produced input in question, it
would aso have to adjust the credit given for chips and fines generated at the crushing stage in the
production of slicomanganese. Such an adjustment, SIBRA/CPFL contends, would more than offset

the adjustment proposed by the petitioner.

Department’s Position: We find that we should adjust the input vaue of the by-product used in the

production of silicomanganese. Further, we find that the by-product in question undergoes further

processing before being used as an input in Slicomanganese production. The input value used by
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SIBRA/CPFL to caculate the reported costs is therefore composed of both araw materia input
component and a processing component. At verification the Department learned that the raw materia
input component was based on a historical vaue that pre-dated the POR. Record evidence indicates,
however, that the processing component included in the input vaue reflects current costs. Therefore,
we adjusted only the higtorical raw materid input component of the input vaue for inflation during the

CRP.

In regard to SIBRA/CPFL’s argument that we should adjust the credit given for chips and fines
generated at the crushing stage, we find that the record does not support such an adjustment. As
SIBRA/CPFL itsdf has stated in its questionnaire responses, the credit vaue used for chips and finesis
based on recent sales (see section D questionnaire response submitted May 7, 2003, at pages 38 and
44). Thus, we consider it reasonable to conclude that the credit for chips and fines reflects the current

market value assgned in each month, which is updated on aregular bags, rather than a historical cost.

Comment 7. Raw Material Inputsfrom Affiliates

The petitioner argues that the Department should compare the COP and transfer price of
manganese ore purchased by SIBRA and CPFL from affiliated parties to the market price of
manganese ore sold by Urucum to unaffiliated parties. The petitioner contends that under 19 CFR
351.407(b) the Department will normaly determine the vaue of amgor input purchased from an
affiliated party based on the higher of (1) the transfer price, (2) the COP of the input, or (3) the amount
usudly reflected in sdes of the mgor input in the market under consderation. Inconsistent with its

regulations and practice, the petitioner asserts, the Department did not compare the transfer price and
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COP of the manganese ore purchased from affiliated parties to the amount usudly reflected in the sales

of theinput in the market under consideration, even though such datais readily available on the record.

The petitioner contends that Urucum, a part of the single collgpsed entity in thisreview, sold
sgnificant volumes of manganese ore to unaffiliated third parties. According to the petitioner, the prices
for these sales can easily be used as market prices and be compared to the transfer price and the COP
of the ore acquired by SIBRA and CPFL from their effiliates. The petitioner maintains that, athough
these ores may have different chemica compostions, they can easily be adjusted for manganese
content to ensure afair comparison. Therefore, the petitioner asserts, the Department should use the
prices of the manganese ore sold by the collgpsed entity to unaffiliated parties during the POR in
determining the proper vaue of ore acquired from affiliated parties where those third party saes prices

are higher than the transfer price or COP.

SIBRA/CPFL argues that the Department’ s treatment of the COP and transfer price of
manganese ore acquired from affiliated partiesin the preliminary results was proper and warranted.
According to SIBRA/CPFL, the petitioner’ s suggestion that the Department broaden its affiliated-party
comparison to include al sdes by any mine affiliated with S BRA/CPFL should be rgected in the find

results.

SIBRA/CPFL asserts that the petitioner’ s argument does not account for differencesin the
circumstances of sale among different mines that would affect pricing. Such differences, SBRA/CPFL
explains, could reflect differencesin production costs, supply and demand conditions in the areas where

the mines are located, and differences in trangportation costs. SIBRA/CPFL asserts that the
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Department’s conventiona andysis minimizes such digtortions by comparing sdes to afiliated partiesto
sdesto third parties by the same entity. SIBRA/CPFL argues that the petitioner makes no effort to
justify a methodology that uses a separate product by one mine within the collgpsed entity in this review

as abenchmark for sdes by mines outside the collapsed entity.

Department’s Position: Under section 773(f)(2) of the Act, transactions between affiliated parties

may be disregarded if the transfer price does not fairly reflect the amount usualy reflected in the market
under congideration. In applying the statute, the Department normally compares the transfer price paid
by the respondent to affiliated parties for production inputs to the price paid to unaffiliated suppliers, or,
if thisis unavailable, to the price a which the effiliated parties sold the input to unaffiliated purchasersin
the market under consderation. If the input in question congtitutes a mgjor input under section
773(f)(3) of the Act, the Department compares the transfer price and the market price to the affiliated
supplier’s COP and adjusts the reported costs to reflect the highest of the three amounts. See, eq.,

Ceartain Polyester Staple Fiber from Korea: Find Results of Antidumping Duty Adminigtrative Review,

68 FR 59366 (October 15, 2003) (Issues and Decison Memorandum a Comment 5) (PSF from

Korea), and Notice of Fina Determination of Sales at Less Than Fair Vaue: Carbon and Certain Alloy

Sted Wire Rod from Mexico, 67 FR 55800 (August 30, 2002) (Issues and Decision Memorandum at

Comment 13) (Wire Rod from Mexico).

In establishing the market price to use in determining whether the transfer price of &ffiliated

inputsis a arm’s length, the Department’ s established preference is to use the price paid by the
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respondent itself in transactions with unaffiliated suppliers as this price best represents the respondent’s

own experience in the market under consideration. See, e.q., PSE from Korea and Wire Rod from

Mexico. If the respondent did not make any purchases of the input from unaffiliated parties during the
POR, the Department’ s next preference isto use the price at which the affiliated parties sold the input

to unaffiliated purchasersin the market under consideration. If the affiliated supplier made no such sdes
during the POR and this price is dso unavailable, then we may consider other market valuesthat are

reasonably available and on the record.

In thisreview period, neither SIBRA nor CPFL purchased manganese ore from unaffiliated
suppliers, nor did the affiliated suppliers of either company sal manganese ore to unaffiliated
purchasers. Thus, because we were unable to establish a market price based on our first or second
preference outlined above, we used the price a which Urucum sold manganese ore to unaffiliated
purchasers during the POR as a reasonably available dternative for amarket value. We adjusted the
prices of the ore sold by Urucum to an equivaent manganese-content basis in order to ensure afair

comparison.

In accordance with section 773(f)(3) of the Act, we compared the market vaue of the ore sold
by Urucum to the average price paid by SIBRA and CPFL to affiliated parties during the POR and to
the affiliated suppliers COP. Asaresult of our comparisons, we determined that both SIBRA and
CPFL purchased manganese ore from affiliated parties during the POR at prices that were below
market value. Therefore, we adjusted the reported COM to reflect the higher market value for the fina

results.
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Comment 8 Freight Services Provided by an Affiliate

The petitioner argues that the Department should apply facts available to determine the value of
freight and port services provided by affiliated parties in trangporting ore from one of SIBRA’s minesto
its manufacturing facility. The petitioner refersto sections 773(f)(2) and (3) of the Act and States that
the statute contemplates that the Department will disregard transactions between affiliated parties with
respect to mgjor inputs where the transfer price reported is not consistent with market prices or is not
above the effiliate’ s COP. The petitioner maintains that the Department treated manganese ore asa
mgor input in the preliminary results and the record shows that freight is a significant component of the
cost of that ore. Moreover, the petitioner asserts, freight is properly considered a mgor input in and of

itself given the bulkiness of the materids and the distances that they must be shipped.

The petitioner argues that the Department has routinely required respondents to demondtrate
that freight services obtained from affiliates were provided on an arm’ s-length basis and has resorted to

facts avail able when respondents have failed to do so, citing Notice of Fina Determination of Sales at

Less Than Fair Vdue: Catain Cold-Ralled Carbon Sted Hat Products from Brazil, 67 FR 62134

(October 3, 2002) (Issues and Decision Memorandum at Comment 11) (Cold-Rolled Stedl from
Brezil). Therefore, the petitioner asserts, as facts available, the Department should use the highest
freight cost for manganese ore reflected in the record to vaue the effiliated freight services used to

transport ore from SIBRA’s mine.

Additiondly, the petitioner states, the Department discovered at verification a previoudy

unidentified affiliated party that provided trangportation servicesto SIBRA/CPFL. The petitioner
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assarts that SIBRA/CPFL was required to identify dl affiliated entitiesin its questionnaire responses
and that it falled to identify the particular supplier in question or the raw materids shipped by this
supplier. Thus, the petitioner maintains, prior to the fina results, SIBRA/CPFL should be required to
identify al materids shipped by this supplier and should report the transfer price, market price, and

CORP of the freight services provided.

SIBRA/CPFL argues that the Department’ s treetment in the preliminary results of movement
expenses provided by affiliated partiesin connection with purchases of manganese ore was proper and
warranted. SIBRA/CPFL contends that, contrary to the petitioner’ s alegations, transportation services
are not amgjor input under the statute. According to SIBRA/CPFL, the petitioner does not cite a
single lega source to support its claim that manganese ore costs should be diced apart and each of its
components viewed as a separate input. Further, SIBRA/CPFL asserts, the numerous types of
transportation services used are not fungible and there is not one type that would in and of itself

condtitute amgjor input under the Department’ s andysis.

SIBRA/CPFL argues that the Department has rejected the petitioner’ s arguments for using
facts available with respect to affiliated movement costs throughout this review and should continue to
do sointhefind results. The application of adverse facts available, SIBRA/CPFL contends, is
inappropriate under the circumstances of this case. SIBRA/CPFL cites section 776(a) of the Act,
assarting that the statute dlows the Department to resort to facts available in limited circumstances
when a party refuses or is unable to provide requested verifiable information. SIBRA/CPFL aso

asserts that, under section 776(b) of the Act, the Situations in which the Department can apply adverse
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facts avallable are even more limited, as the Department must find that a party failed to cooperate by
not acting to the best of its ability. According to SIBRA/CPFL, none of these circumstances are
present in this review, as the company complied with al of the Department’ s requests regarding
affiliated-party services. Thus, SIBRA/CPFL asserts, the statute Smply does not permit facts available
inthis case.

With regard to the affiliated trangportation supplier identified at verification, SIBRA/CPFL
maintains that, from the outset of thisreview, it has explained dearly that CVRD and many of its
affiliated entities were involved in providing movement services for purchases of manganese ore.
SIBRA/CPFL argues that the fact that it inadvertently omitted the name of one of those companies
from its schedules does not establish alack of cooperation. Moreover, SIBRA/CPFL asserts, the
Department had the opportunity to review informetion about this provider prior to the preliminary
results and it did not determine thet this information in any way affected its decison regarding the

movement expense component of the manganese ore price.

Department’s Position: We find thet it is not gppropriate to apply facts available in determining the

cost of freight services provided by affiliated parties for this review. In accordance with section
773(f)(2) of the Act, the Department compares the prices paid for raw materias purchased from
affiliated parties to market vaues to determine whether they occurred a arm’ s-length prices. If the
input congtitutes a mgor input under section 773(f)(3) of the Act, the Department compares the

transfer price and the market price to the affiliated supplier’s COP. In performing its mgor-input
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andysis, the Department normally assesses the significance of the input in relaion to the totd cost of

producing the subject merchandise.

The Department is often unable to test in detail every afiliated-party transaction encountered in
an invedtigation or review. Sometimes we must decide which are of the most significance and
concentrate our analysis on those transactions. In this case, we deemed SIBRA/CPFL’ s affiliated
manganese ore purchases to be amgjor input, and requested the necessary information to test such
transactions. We requested information about their affiliated suppliers cost of producing the
manganese ore as well as market prices. We did so because of both the significance of manganese ore
purchases from effiliates and the significance of the value of manganese ore in relation to the tota cost
of producing slicomanganese. At verification, we andyzed and tested the affiliates COP for the

manganese ore sold to SIBRA/CPFL and, as appropriate, made adjustments (see Comment 7 above).

We agree with SIBRA/CPFL that when the Department examines the value of an input under
itsmgor input rule, it does not necessarily have to break gpart each tested input into its various sub-
components and view al of them. The mgor input a issue here is manganese ore. Whilethe
manganese ore is made up of the ore itsdlf and the freight costs in ddlivering it, we consder it
reasonable to test the more significant part of the transaction, the ore itself, rather than testing all

components.

Wefind that the petitioner’ s reference to Cold-Rolled Stedl from Brazil isnot on point. In thet

case, the Department examined the army’ s-length nature of the respondent’ s foreign inland freight

expensesincurred in relation to sales of subject merchandise and not the value of afreight component
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included in the purchase price of raw materials. Further, the respondent in Cold-Rolled Stedl from
Brazil was found to have failed to provide requested information and not to have cooperated to the best
of its ahility within the meaning of section 776(b) of the Act. In thisreview, we find that SIBRA/CPFL
complied fully with al of our requests regarding its affiliated-party transactions. Thus, we find that the
record does not support the conclusion that SIBRA/CPFL’ s purchases of freight services from

affiliated parties warrant an adjustment.
Comment 9: Depreciation

The petitioner argues that the Department should not adjust the depreciation expenses reflected
in Urucum’s cogt accounting system by more than the amount reflected in its financid accounting
system. The petitioner asserts that the adjustment made by the Department in the preliminary results
was sgnificant and that it exceeded the amount recorded by Urucum itsdlf in adjugting its own
depreciation. According to the petitioner, the Department’ s norma practice isto rely on acompany’s
cost and financia accounting systems to determine the COP/CV, as required by the statute. Therefore,
the petitioner concludes, the Department should limit the amount of its adjustment to Urucum’s
depreciation to the adjustment reflected in the financid accounting system.  Further, the petitioner
contends, because that amount pertainsto al of fisca year 2002 and the CRP is only five months, the

adjustment should be further limited to five-twefths of that amount.

SIBRA/CPFL argues that the Department’ s adjustment to Urucum’ s depreciation expensesin
the preliminary results was proper and supported by the facts. According to SIBRA/CPFL, the

Department adjusted the depreciation for SIBRA, CPFL and Urucum correctly to account for
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differences between the depreciation recorded in their reported costs and the amount calculated by
each company’ s respective software module. SIBRA/CPFL points out that the petitioner does not
raise any objectionsto the very same adjustment made to SIBRA’s and CPFL’ s costs, both of which

increased their costs, and only objects to the adjustment for Urucum because it decreased costs.

SIBRA/CPFL maintains that the Department’ s decision to adjust each company’s
depreciation was not based on whether SIBRA, CPFL, or Urucum made areconciling entry in their
accounting systems or whether such an entry was made during the POR. Instead, SIBRA/CPFL
argues, the Department focused on the difference between the amount of depreciation included in the
cost of goods sold (COGS) each month and the amount that would have been booked had the
depreciation module been integrated with the accounting software. Thus, SIBRA/CPFL argues, the
petitioner’ s argument does not capture the underlying basis for adjusting each company’ s depreciation:
adirect comparison of the depreciation included in the reported costs and the depreciation that should
have been included. SIBRA/CPFL asserts that, after accounting for the proper amount of depreciation
cdculated by the software module in each month, the Department effectively neutraized the
adjustments made by SIBRA/CPFL itsdf and restored each company’ s monthly depreciation to reflect

the expense actudly incurred during the month.

Department’s Position: At verification, the Department performed a detailed examination of

SIBRA/CPFL’ s depreciation expense as recorded in its financid and cost accounting systems, as well
as the depreciation expense calculated by each company’ s depreciation module. We determined that

the depreciation expense, as recorded by the depreciation module, was correctly caculated correctly
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and compared this amount for each company to the amounts recorded in the cost and financid
accounting systems in each month. Our analyss reveded that SIBRA, CPFL, and Urucum dl had not
recorded the actual amount of depreciation expense incurred during each month of the fisca year

properly in ether their cost accounting or financia accounting systems.

Though each company attempted to adjust the depreciation expense in their financia accounting
system, these adjustments were booked only sporadicaly and were not recorded in the monthsin
which the actua expenses wereincurred. Additionaly, many of the adjustments were booked directly

to COGS or to G& A expenses and, therefore, were not reflected in the COM.

Under section 773(f)(1)(A) of the Act, the Department must rely on the costs as recorded in
the normal books and records (i.e., financia accounting system) of the producer unless those costs do
not reasonably reflect the cost of producing the merchandise. In this review we found that the costs
recorded in the financid accounting system do not reasonably reflect the actua depreciation expense
incurred in each month. In order to correct for the errors we found at verification and to reflect the
actual depreciation expensesincurred in each month in the reported costs we adjusted each entity’s

COM to reflect the depreciation expense as caculated correctly by its depreciation module.
Comment 10: Income Offsetsto G& A

The petitioner argues that the Department should disallow unsupported offsetsto G& A
expenses for other operating and non-operating income. The petitioner contends that, while the
Department disdlowed some income offsets properly in the preiminary results, it dlowed other offsets

even though SIBRA/CPFL did not demonstrate entitlement to them.
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The petitioner asserts that the Department’ s practice with respect to G& A expensesisto
permit such offsets only if they relate either to the production of subject merchandise or to the generd
operations of the company as awhole during the period being examined. Further, the petitioner argues,
offsats are commonly denied if they rlate to income earned from distinct lines of business unrelated to
subject merchandise or the reversal of expenses booked in prior periods, citing Notice of Fina

Determination of Sdes a Less Than Fair Vaue: Certain Cold-Rolled Carbon Stedl Hat Products from

Tawan, 67 FR 62104 (October 3, 2002) (Issues and Decison Memorandum at Comment 6), and

Notice of Find Determination of Sales a Less Than Fair Vaue and Criticd Circumstances. Certain

Cold-Ralled Carbon Stedl Flat Products from The Netherlands, 67 FR 62112 (October 3, 2002)

(Issues and Decison Memorandum at Comment 19). The petitioner contends that the income offsets
clamed by SIBRA/CPFL included gains on the liquidation of tax credits and reversals of prior year
accruds, both of which are the types of items that the Department typicaly denies. Therefore, the

petitioner asserts, these items should be denied as offsets to G& A in the find results.

Additiondly, the petitioner argues, certain other offsats alowed by the Department consisted of
unidentified operational and non-operationa income. According to the petitioner, both the
Department’ s regulations and case law Stipulate that it is the respondent’ s burden to establish
entitlement to adjustments that reduce the COP/CV. Because SIBRA/CPFL has not provided
evidence demongtrating that these unidentified income offsets were related to either the production of
slicomanganese or generd operations, the petitioner concludes, they have not met this burden.

Accordingly, the petitioner argues, the unidentified offsets should be denied in full for the find results.
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SIBRA/CPFL argues that the Department properly dlowed it to offset its G& A expenses with
income derived from ectivities related to generd operationsin the preliminary results. According to
SIBRA/CPFL, the petitioner mischaracterizes the law by sating that G& A offsets must relate to elther
the production of subject merchandise or generd operations. With regard to the former, SIBRA/CPFL

cites U.S. Steel Group v. United States, 998 F. Supp. 1151, 1153-54 (CIT 1998) (U.S. Stedl v.

United States), and asserts that the Court of Internationa Trade (CIT) has regjected the argument that
G&A expenses must have any nexus to subject merchandise. Moreover, SIBRA/CPFL contends,
both the CIT and the Department have held that G& A expenses relate to the activities of the company
as awhole rather than to the production process, seeid. a 1154. Thus, SIBRA/CPFL takesthe
position that, because its claimed offsets were dl related to genera operations, their dlowance was

both permissible and warranted.

SIBRA/CPFL argues that the Department has specificaly reviewed and verified dl of the
income items challenged by the petitioner. Based on a careful and thorough review, SIBRA/CPFL
maintains, the Department determined that the income items a issue may be used to offset G& A.
According to SIBRA/CPFL, the petitioner’ s argument that it has not demonstrated entitlement to these
offsats is unfounded and amounts to nothing more than a complaint that the Department did not place
on the record documentation of every article of income included in G&A. SIBRA/CPFL cites Maui

Pineapple Co., Ltd. v. United States, 264 F. Supp. 2d 1244, 1259 (CIT 2003) (Maui Pinegpple), and

assertsthat the CIT has held repeatedly that verification is a pot check and is not intended to be an
exhaudtive examination. Accordingly, SIBRA/CPFL maintains, it was not necessary to review

supporting documentation for every single income item. SIBRA/CPFL concludes that, because the
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Department conducted a full and proper examination of its G& A offsets and there is no record
evidence suggesting that any of these items relate to anything other than genera operations, the

Department must continue to dlow them in the find results.

Department’s Position: The Department’ s established practice in caculating the G& A expense retio

isto include only itemsthet relate to the genera operations of the company asawhole. See, eq.,

Notice of Find Determination of Sdles a Less Than Fair Vaue: Certain Cold-Ralled Fat-Rolled

Carbon-Qudity Stedl Products from Taiwan, 65 FR 34658 (May 31, 2000) (Issues and Decision

Memorandum at Comment 11), Notice of Find Determination of Sdesat Less Than Fair Vdue

Sanless Sed Round Wire from Taiwan, 64 FR 17336 (April 9, 1999), and Find Results and Partiad

Rescission of Antidumping Duty Administretive Review; Certain Pagta from Itay, 64 FR 6615

(February 10, 1999). Consequently, in determining whether it is appropriate to include in or exclude
from the G& A cdculation particular income or expense items, the Department reviews the nature of the

item and its relation to the generd operations of the company.

Part of the petitioner’ s argument focuses on particular items that the Department did not test at
verification. Asthe CIT has uphed in numerous cases, verification is not intended to be an exhaudtive
examination but rather a gpot check of the respondent’ sinformation. See, eg., Maui Pinegpple and

Torrington Co. v. United States, 146 F. Supp. 2d 845, 897 (CIT 2001). Inthisway, averificationis

more like an audit, which normally entails sdlective examination rather than testing of an entire universe.

See, eg., U.S. Sted v. United States and Bomont Industries v. United States, 733 F. Supp. 1507,



1508 (CIT 1990). Thus, the Department isin no way obligated to test every single item submitted by a

respondent.

For the other operating income and expense categories to which the petitioner refers that were
common to al three companies, we sdected and tested the amount recorded in SIBRA’ s financia
gatements. We did not, however, test the corresponding amount in CPFL’s and Urucun' s financia
datements. Asaresult of our test for SIBRA, we found in the verification exhibits certain revenue and
expense items related to again on the liquidation of ICMStax credits and areversal of ICMS tax
credits. Since the Department normaly excludes such items from the calculation of the COP to ensure
atax-neutra comparison, for the preiminary results we made adjustments to SIBRA’ s other receipts
and other operating expenses to exclude these items. We did not make similar adjustments to the same
expense categories for CPFL and Urucum. Asthe petitioner indicated, it ishighly likely that CPFL’s
and Urucum'’ s other receipts and other operating expenses are smilarly reflective of these same tax
related items. Therefore, we have estimated the amount of income related to the liquidation and
reversa of tax credits for CPFL and Urucum based on SIBRA'’s experience and excluded this

estimated income amount from our G& A ratio cdculations for CPFL and Urucum in the find results.

The petitioner suggests that we exclude the entire amount of the other operating income and
expenses and not smply the portion related to the liquidation and reversal of tax credits, as well asthe
entire amount of Urucun’s other non-operating income.  Regarding this argument, our testing

procedures at verification uncovered no record evidence that suggests that the remaining portion of
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these income and expense categories are unrelated to genera operations. Thus, we have declined to

make any further adjustments.

With respect to the petitioner’ s argument that we should exclude income offsets related to the
reversa of prior-year accruds, we find that the record of this review does not warrant such an
adjustment as the petitioner’ s reasoning appears to be based on a misunderstanding of the facts. At
verification, SIBRA/CPFL explained to the Department thet it maintains a provision for contingencies
and updates this provision on an annua bass. To reflect the amount of the provision for the current
year, the accounting entry made in its books and records first credits the entire prior-year balance of
the provision account and then books the entire balance for the current year. The net effect isto record
in the income gtatement only the change in the provision in accordance with Brazilian GAAP. Thus, to
exclude the credit (i.e., income) sSde of this entry but continue to include the debit (i.e., expense) side,

as the petitioner has suggested, would overdate the actud change in the provision.

Comment 11: Weighted-Average G& A Ratio Calculation

The petitioner argues that in calculating the weighted-average G& A expenseratio the
Department used each company’ s respective production quantities of both grades of silicomanganese
produced by SIBRA/CPFL improperly. The petitioner contends that the Department needs to
caculate aweighted-average COP/CV for the grade of merchandise exported to the United States for
each producer. According to the petitioner, the Department should follow its practice by applying each

company’ s respective G& A rétio to its respective COM for the grade of silicomanganese exported to
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the United States and then weight-average the COPs for each individual producer using each

producer’ s respective production quantities of that grade.

SIBRA/CPFL argues that the Department calculated the weighted-average G& A ratio
properly by using the production quantities of al grades of slicomanganese produced during the POR.
According to SIBRA/CPFL, there is no requirement in the statute, regulations, or the Department’s
practice that requires an approach whereby company-specific G& A ratios are applied to the COM of
particular grades produced by each company to cal culate company-specific COPs. SIBRA/CPFL
assarts that the petitioner cites no binding law or precedent in its arguments and that the Department has
cdculated aweighted-average G& A ratio for collapsed companies in previous reviews. SIBRA/CPFL
maintains that it is thus both logica and well within the Department’ s discretion to continue to use a

welghted-average G& A ratio for the collgpsed entity in the fina results.

SIBRA/CPFL cites First Adminidrative Review of Polyester Staple Fiber from Korea, 67 FR

63616 (October 7, 2002) (Issues and Decision Memorandum a Comment 14) (PSE from Korea),

and contends that the Department has determined in prior cases that G& A expenses are by definition
related only to the generd operations of the company. Accordingly, SIBRA/CPFL asserts, they are

not by definition related to specific grades of subject merchandise.

Department’s Position: Normaly we caculate a separate G& A ratio for each producer within a

collapsed entity and then apply the ratios to each company’ s respective COMs.  The Department

caculates separate COPs for each producer and weight-averages the individual producers COPson a

CONNUM-gpecific basis. See, eg., Natice of Final Determination of Sales at Less Than Fair Vaue:
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Carbon and Certain Alloy Stedl Wire Rod from Canada, 67 FR 55782 (August 30, 2002) (Issues and

Decison Memorandum at Comment 26). By cdculaing separate G& A ratios for each company, we
ensure that each company’s G& A ratio is applied to the specific products it produced. Moreover, by
caculating each company’s G& A ratio using its company-wide COGS as the denominator, we are not
rdating G&A expenses to specific grades of merchandise, but rather to dl of the products produced by
a specific company.

Comment 12: Interest Expense

SIBRA/CPFL arguesthat the Department identified CVRD’ s consolidated financid expenses
initsfinancid expenseratio cdculationsin the prdiminary resultsincorrectly. According to
SIBRA/CPFL, the totd financia expense identified by the Department overstated CVRD’ s total
financia expense on a consolidated basis because it did not account for eliminations related to loans
between companiesincluded in CVRD’s consolidated results. SIBRA/CPFL datesthat there are
severd verified documents on the record (including CVRD’ s Brazilian GAAP financid statements) that
confirm the actua consolidated financial expense for the fiscd year. Asaresult, SSBRA/CPFL
concludes, the Department should revise the financia expense ratio to reflect the correct amount of

finandd expensein thefind results.

The petitioner did not comment on this issue.

Department’s Position: We agree with SIBRA/CPFL that we identified CVRD’ s consolidated

financiad expensesin the preiminary results incorrectly. Verified information shows that the amount we

included in SIBRA/CPFL’sfinancid expenseratio calculation was overstated. Therefore, we have
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corrected this error and revised the financia expense ratio to reflect the correct amount in the find

results.

Comment 13: Interest Income

SIBRA/CPFL argues that the Department calculated the adjusted financid income included in
CVRD'sfinancia expenseratio incorrectly. SIBRA/CPFL asserts that the Department’ s calculation
only includes income from “financia applications’ and ignores CVRD’s income classified as “other
financid receipts” SIBRA/CPFL maintains that much of thisincome was generated by instruments
held for less than one year. Asaresult, SIBRA/CPFL argues, the Department should include the
short-term financid income from “ other financid receipts’ in the financid expenseratio cdculation in the

find results.

The petitioner argues that the Department calculated the financia income offset to financiad
expensesin the preliminary results properly. The petitioner asserts that the Department disallowed the
entire amount of “other financia receipts’ based on its finding that thisincome conssted of interest

earned on late payment of accounts receivable. The petitioner cites Notice of Final Determination of

Sdesat Less Than Fair VAue Certain Cold-Rolled Carbon Sted Flat Products from Turkey, 67 FR

62126 (October 3, 2002) (Issues and Decison Memorandum at Comment 7) (Cold-Rolled Stedl from

Turkey), and contends that under established Department practice such income is not allowed as an
offset to financid expenses. The petitioner maintains that the question is not smply whether the income
was short-term in nature, but whether it was related to short-term investments of working capita in

accordance with Department practice, citing Ball Bearings and Parts Thereof from France, Germany,
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[taly, Japan and the United Kingdom:; Find Reaults of Antidumping Adminidrative Review, 67 FR

55780 (August 20, 2002) (Issues and Decison Memorandum at Comment 40) (Bal Bearings).

Department’s Position: We agree with the petitioner that it is our practice to dlow arespondent to

offset financid expenses with short-term interest income earned on working capitd. See, eq., Bdl

Bearings, Notice of Final Determination of Sales at Less Than Fair Vdue: Stainless Sted Sheet and

Strip in Cails from the United Kingdom, 64 FR 30688 (June 8, 1999), and Timken v. United States,

852 F. Supp. 1040 (CIT 1994). In doing so, we recognize that a company must maintain aworking
capitd reserve sufficient to meet its daily cash requirements as part of its generd operations. The
Department does not alow a company to offset its financia expenses with interest income earned from

sdes activities. Unlike the maintenance of working capita reserves, such activities are not related to the

genera operations of the company. See, eg., Cold-Ralled Stedl from Turkey and Notice of Fina

Determination of Sales at Less Than Fair Vaue Structurd Sted Beams from South Korea, 65 FR

41437 (Jduly 5, 2000) (Issues and Decison Memorandum at Comment 8).

With respect to CVRD’ sincome from “other financia receipts,” record evidence shows that
this income was related to the late payment of accounts receivable. Thus, because thisincome is
sling-related, it should not be used in the financia expense ratio caculation, in accordance with our
practice. Further, the Department’ s standard questionnaire directs a respondent to report such interest
incomein a separate field in the sales database as an adjustment to the selling price. Accordingly, we

have not dlowed this interest income as an offsat to financia expensein the find results.

Comment 14: Net Foreign Exchange L osses
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SIBRA/CPFL argues that the Department should reviseits calculation of the financia expense
ratio to exclude the long-term portion of net foreign exchange losses. SIBRA/CPFL assarts that the
exclusion of net foreign exchange long-term losses would be cons stent with Department practice and

policy and would aso account for the unique facts on the record of this review.

SIBRA/CPFL points out that in a number of prior decisions the Department established a
practice of including only the short-term portion of a company’ s foreign exchange and monetary

variation gains and losses, citing Notice of Find Results of Antidumping Duty Adminidrative Review,

Final Determination to Revoke the Order in Part, and Partial Rescission of Antidumping Duty

Adminidrative Review: Fresh Atlantic Sdmon from Chile, 68 FR 6878 (February 11, 2003) (Issues

and Decison Memorandum at Comment 13), and Certain Cut-to-L ength Carbon Steel Plate from

Mexico: Find Results of Antidumping Duty Adminidretive Review, 68 FR 13260 (March 19, 2003)

(Issues and Decison Memorandum at Comment 1). According to SIBRA/CPFL, the Department’s
theory was that, Since investigations and reviews typicaly focus on a one-year period and the relevant
inquiry is whether the company was able to recover its costs within that period, it is appropriate to
include only the current portion of foreign exchange and monetary gains and losses. SIBRA/CPFL
maintains that the Department’ s practice respected the fact that in a given fisca year acompany could
not be expected to price its products to recover both actua financial expenses incurred during the POR

and changesin loan principd.

SIBRA/CPFL datesthat in recent months the Department issued severa determinationsin

which it explained itsintention to revise its financia expense ratio cadculation methodology. According
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to SIBRA/CPFL, the primary motivation for this change appears to rlate to differencesin the
trestment of foreign exchange and monetary gains and losses between the consolidated and

unconsolidated companies. It cites Certain Preserved Mushrooms from India: Prdliminary Results of

Antidumping Duty Adminidrative Review, 68 FR 11045 (March 7, 2003) (Mushrooms from India), to

support its assertion. Under the new practice, SIBRA/CPFL dates, the Department announced its
intention to no longer split foreign exchange gains and losses by entity and to only include the gains and
losses included in the financid statements of the same entity used to compute the respondent’ s net
interest expense. SIBRA/CPFL contends that the Department’ s new practice does not appear to
sgnd an abandonment or outright reversd of itslogic of excluding the long-term portion of exchange
and monetary gains and losses from the financid expenseratio cdculation. In addition, SIBRA/CPFL
points out that when the Department proposed this new practice it Stated thet it would not mechanically
apply its new methodology, but rather that it would eva uate whether it was appropriate on a case-by-

case bagis, citing Mushrooms from India, 68 FR 11048.

SIBRA/CPFL argues that, snce announcing its proposed change in policy, the Department has
provided no rationde in its subsequent determinations for reversing its prior position on the treetment of
long-term foreign exchange and monetary gains and losses. In particular, SSIBRA/CPFL assarts that the
Department did not explain what aspect of its prior andysis it might now consider incorrect and has not
explained from alegd or policy perspective what would justify areversa of apostion thet iswell-

established in prior cases.
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SIBRA/CPFL arguesthat, in looking at both foreign exchange gains and losses and monetary
variaion gains and losses, the Department has focused historicaly on the actud financid expenses
incurred by a company during a particular period. SIBRA/CPFL asserts that the Department’ s prior
methodology recognized that neither an exchange variation related to the long-term portion of along-
term loan or the long-term portion of atemporary increase in the vaue of along-term loan dueto
monetary variation is a current expense because both are events that may or may not generate an actua
financid expensein the future. Thus, SIBRA/CPFL claims, neither losses due to exchange variations or
losses due to monetary variations are financid expenses incurred by the company in the period under
review, as these expenses will either occur in the future well after the POR or may never be redlized at

dl.

In fact, SIBRA/CPFL arguesthat CVRD’s large foreign exchange losses at year-end 2002
were never actually redlized asthey proved to be only temporary in nature and were reversed in the
firg half of 2003. During the second haf of 2002, SIBRA/CPFL maintains, there was a sharp decline
in the Red/U.S. dallar exchange rate due to ingtability in the Brazilian capitd markets resulting from the
election of Presdent Lulaand his politicd party. SIBRA/CPFL assarts that by mid-year 2003 the
exchange rate returned to the leve a which it was before the sharp decline and it then redlized large
exchange gains. SIBRA/CPFL dates that this reversa demondtrates the temporary nature of the long-

term foreign exchange losses recorded in CVRD’ sfiscd year 2002 consolidated financid statements.

Further, SIBRA/CPFL clamsthat CVRD’s debt profile as a consolidated entity isrelevant to

the Department’ sanadlysis. SIBRA/CPFL assarts that the Department must consider the fact that only
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asmdl portion of CVRD’ s debt will be serviced on a short-term basis and that a vast mgority of
CVRD'’slong-term debt will be serviced during and after 2005. Thus, SIBRA/CPFL argues, the
Department must consider the debt profile in deciding whether to include the variation in the vaue of

long-term assets and liabilities in the financid expense ratio calculation.

SIBRA/CPFL damsthat adjusmentsto the financia expense ratio to account for foreign
exchange gains and losses related to raw materia purchases are necessary if replacement costs are
used to caculate the COM. SIBRA/CPFL argues that it would be ingppropriate to include any raw
materid financing costs because, if acompany is dready absorbing current raw materid costsin the
month of production, it would not incur any codts to finance those materias. Moreover, SIBRA/CPFL

assarts, the Department recently held in Certain Sted Concrete Reinforcing Bars from Turkey; Find

Reaults, Rescission of Antidumping Duty Adminidrative Review in Part, and Determination not to

Revoke in Part, 68 FR 53127 (September 9, 2003) (Issues and Decision Memorandum at Comment

15) (Rebar from Turkey 2003), that downward adjustments should be made in high-inflation casesto

account for foreign exchange gains and |osses related to raw materia purchases.

SIBRA/CPFL maintains that another factor relevant to the Department’ s analysisisthe
difference between CVRD’s Brazilian GAAP and U.S. GAAP financid statements. SIBRA/CPFL
acknowledges the Department’ s established reliance on financia statements prepared in accordance
with the GAAP of the exporting country, but holds that CVRD’ s Brazilian GAAP financid statements
have certain disadvantages that would judtify rdiance ingead on its U.S. GAAP financid datements.

SIBRA/CPFL points out that the consolidated Brazilian GAAP financia statements consolidate the



results of over 70 companies, most of which are not controlled by CVRD. SIBRA/CPFL contends
that including the results of companies not controlled by the parent conflicts with the Department’s
reasoning for usng consolidated financid statementsin the financia expense ratio cdculation, namely
that money is fungible and that the ultimate parent can control the financia structure of each entity
included in the consolidation. Thus, SIBRA/CPFL argues, the Department should use CVRD’s U.S.
GAAPfinancid statementsto cadculate the financid expense ratio regardless of its decison to include or

exclude the long-term portion of foreign exchange and monetary gains and losses.

SIBRA/CPFL arguesthat in the event that the Department continues to include the long-term
portion of its foreign exchange and monetary variation gains and losses in the financid expenseraio
cdculation, it should normalize the net variation experienced in 2002 to reflect the extraordinary nature
of thisloss. SIBRA/CPFL asserts that the devaluation of the Redl in 2002 that caused thisloss was
approximately twice the Sze of the five-year average even when 2002 isincluded incorrectly.
SIBRA/CPFL contends that the extraordinary nature of CVRD’ s 2002 net foreign exchange/monetary

variation lossis further evidenced by the sudden gain experienced in the firgt haf of 2003.

Further, according to SIBRA/CPFL, the Department was correct in employing a normaized
loss as a surrogate for the actua cogtsincurred. Most notably, SIBRA/CPFL maintains, the
Department decided that the extraordinarily high foreign-exchange/monetary variation loss registered in
CVRD’s 2002 financia statements did not “reasonably reflect the costs associated with the production

and sde of the merchandise” in accordance with section 773(f)(1)(A) of the Act.
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SIBRA/CPFL arguesthat it iswrong to equate actua production costs blindly with the costs
recorded in acompany’ s financial statements. According to SIBRA/CPFL, the Department has a
longstanding practice of excluding certain expenses in acompany’s financid statements (whether
prepared in accordance with home-country or U.S. GAAP) from the calculation of the COP in order
to fit the objectives of an antidumping investigation. SIBRA/CPFL contends thet it iswrong to assume
that the net foreign exchange/monetary variation lossis an actud production cost that must be included

in thefinanciad expenseratio cdculation.

SIBRA/CPFL contendsthat it is wrong to assume that positions advanced by the United
States-based Financial Accounting Standards Board (FASB) have any reevance in relation to an
antidumping proceeding. SIBRA/CPFL asserts that any effort to discredit the Department’ s decision
to normalize the net foreign exchange/monetary variation loss with the FASB’ s statements on
amortization are entirely off point. In discussing amortization, SIBRA/CPFL holds, the FASB was
addressing the underlying difficulties in quantifying the future costs a company will incur in relation to
long-term variation losses. SIBRA/CPFL asserts that the FASB acknowledged that the find cost of a
variation cannot be known and is thus impossible to amortize properly. SIBRA/CPFL arguesthat it is
precisdy the hypothetica and unknowable nature of foreign exchange and monetary variations that

prompted the Department to use CVRD’s historica experience in the preliminary results.

SIBRA/CPFL cites Certain Fresh Cut Flowers from Colombia: Prliminary Results and Partia

Restisson of Antidumping Duty Adminidrative Review, 62 FR 16772 (April 8, 1997) (Elowers from

Colombia), and Final Determination of Salesa L ess Than Fair Vaue: Oil Country Tubular Goods from
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Audrria, 60 FR 33551 (June 28, 1995) (OCTG from Audtria), to support its clam that the Department

maintains a stated policy of normdizing dements of the margin caculaion in extraordinary

circumstances. SIBRA/CPFL refutes the notion that the Department’ s decision in Finad Determingtion

of Sdeséa Less Than Fair Vaue: Greenhouse Tomatoes from Canada, 67 FR 8781 (February 26,

2002) (Issues and Decision Memorandum at Comment 2) (Greenhouse Tomatoes), shows that the

Department conventionally rejects the normalization of costs and should do so here. Thedigtinction

between Greenhouse Tomatoes and the instant review, SIBRA/CPFL assarts, isthat the decison in

Greenhouse Tomatoes involved actud production costs while the hypothetical losses at issue here were

never actudly incurred.

The petitioner argues that the Department should include the entire amount of the net foreign
exchange and monetary variation loss recorded in CVRD’s 2002 audited financid satementsin the
cdculation of the financia expenseratio. The petitioner asserts that the Department has decided
expresdy, pursuant to a stated change in practice, to include the full amount of foreign exchange and
monetary gains and lossesin financid expenses, including those resulting from long-term liahilities, citing

Certain Preserved Mushrooms from Indonesia Preliminary Results of Antidumping Duty Adminisraive

Review and Intent to Revoke Order in Part, 68 FR 11051 (March 7, 2003) (Mushrooms from

Indonesia), and Sainless Sed Bar from India Finad Results of Antidumping Duty Adminigtrative

Review, 68 FR 47543 (August 11, 2003) (Issues and Decision Memorandum at Comment 6) (SS Bar
from India). Contrary to SIBRA/CPFL’s assertion, the petitioner holds, the issue addressed by the
Department in relation to this change in practice is not what generated the gain or loss, but rather how

well the entity as awhole was able to manage its foreign currency exposure.
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The petitioner arguesthat it is an indisputable fact that the foreign exchange and monetary gains
and losses in question are recorded as a cost in CVRD’ s audited financid statements. Further, the
petitioner sates, both Brazilian GAAP and U.S. GAAP require that the full amount of these losses be
recognized in the financid statements during the period in which the exchange rate change occurred.
Thus, the petitioner asserts, in accordance with the statute and Department practice, CVRD’ s net
foreign exchange and monetary loss must be included in the COP/CV unless CVRD'’ s audited financid
gtatements do not reasonably reflect the costs associated with the production and sale of the

merchandise.

According to the petitioner, the Statement of Administrative Action at 834 makes clear that
U.S. GAAP isthe sandard that the Department isto apply in determining whether financid satements
prepared in accordance with home-country GAAP reasonably reflect costs. The petitioner refersto
Statement of Financial Accounting Standards (SFAS) No. 52 published by the FASB and points out
that the FASB rejected the proposd that foreign exchange gains and losses with respect to long-term
assets and liabilities not be recognized in the period in which the exchange rate change occurred.
Further, the petitioner asserts, the FASB considered and regjected arguments that foreign exchange

gains and losses should not be recognized because of post-period reversalsin the exchange rate.

The petitioner rgects SIBRA/CPFL’ s arguments that the Department should use CVRD’s U.S.
GAAP financid statementsin caculaing the financia expenseratio. The petitioner assartsthat it isthe
Department’ s established practice to caculate the financia expense ratio using the consolidated

financid statements of arespondent’ s parent company prepared in accordance with home-country
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GAAP, diting Certain Stedd Concrete Reinforcing Bars from Turkey; Find Results and Partia

Rescisson of Antidumping Duty Adminigrative Review, 67 FR 66110 (October 30, 2002) (Issues and

Decison Memorandum at Comment 4) (Rebar from Turkey 2002). Further, the petitioner cites

Dynamic Random Access Memory Semiconductors of One Megahit or Above from the Republic of

Korea: Find Results of Antidumping Duty Adminidretive Review, 65 FR 68976 (November 15, 2000)

(DRAMSs from Korea), and argues that the Department has rgjected arguments previoudy that it should

not use home-country GAAP financia statements because they included the results of non-controlled
entities. Thus, the petitioner concludes, the Department was correct in usng CVRD’ s Brazilian GAAP
financid statementsto caculate the financid expense raio in the preliminary results and should continue

todo s0inthefind reaults.

The petitioner argues that the Department should not normaize the foreign exchange gains and
losses actudly incurred by CVRD asit did in the preliminary results. The petitioner statesthat the
Department’ s decision to normalize was improper asit did not include the actud total amount of foreign
exchange and monetary gains and losses incurred by CVRD during 2002 in the calculation of the
financid expenseratio. According to the petitioner, normdizing is contrary to the Satute, governing
case law of the CAFC and the CIT, and established Department practice, al of which require that a

respondent’ s costs as reflected in its records be used in the calculation of the COP/CV.

Consgtent with the statute and governing case law, the petitioner argues that in Greenhouse
Tomatoes the Department regjected the respondent’ s request to use normalized rather than actua

natura gas costs where those costs spiked during the period of investigation (POI). According to the
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petitioner, the Department has rejected requests to normalize production costs or other elements of the
dumping calculaion in numerous other cases as well, consstent with its established practice of using
actud production costs to cdculate dumping margins. Moreover, the petitioner asserts that the CIT has
regjected arguments that hypothetica costs should be used instead of arespondent’s actud costsin

determining the COP/CV, citing IPSCO, Inc. v. United States, 687 F. Supp. at 633 (CIT 1988).

The petitioner again refersto U.S. GAAP and asserts that the FASB identified the impossibility
of devisng an objective, rationa standard for determining the “norma” amount of foreign exchange loss
to be attributed to a given year. The petitioner reasons that there is no such thing asa“normad” foreign
exchange loss and that there can only be the actua cost incurred in agiven year. Further, the petitioner
contends, the Department’ s well-established practice is to deviate from actua costs and adjust what
are clamed to be extraordinary costs only when the increased costs are due to an event that is“ unusua

in nature and infrequent in occurrence,” citing Greenhouse Tomatoes. According to the petitioner, the

declinein the Red in 2002 cannot be characterized as an unusud or infrequent event. Correspondingly,
the petitioner claims, CVRD’s net foreign exchange loss in 2002 was not unusud in comparison to the
five preceding years.

Findly, the petitioner adds, if the Department continued to normalize downward the foreign
exchange losses related to long-term debt in the find results, it would also have to normaize upward in
years when the actuad cost is below norma. Otherwise, the petitioner asserts, it would not capture the

full amount of the loss over time that was actualy incurred in relation to the debt.
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Department’s Position: Our new practice is to include the entire amount of the net foreign exchange

gan or lossin thefinancid expenseratio cdculation. Asit explained in Mushrooms from India, 68 FR

11048, the Department indtituted a change in practice regarding the trestment of foreign exchange gains
and losses effective with the publication of that notice. Under the prior practice the Department asked
respondents to identify the source of dl foreign exchange gains and losses (e.q., debt, accounts
receivable, accounts payable, bank depodits, etc.) at both a consolidated and unconsolidated level. At
the consolidated level, only the current portion of foreign exchange gains and losses generated by debt
or bank deposits was included in the financid expenseratio. At the unconsolidated producer leve,
foreign exchange gains and losses on accounts payable were ether included in the G& A ratio or, under
certain circumstances, in the COM. Foreign exchange gains and 10sses on accounts receivable at both

the consolidated and unconsolidated producer levels were excluded.

Under the new practice, ingtead of identifying foreign exchange gains and losses separately by
source and leved of corporate structure, we would normaly include in the financid expenseratio
cdculaion dl foreign exchange gains and losses from the consolidated financid statements of the
respondent’ s highest-level parent company. This approach recognizes that the critical factor in
andyzing the appropriate amount to include in the COP/CV is not the source of the foreign exchange
gain or loss, but rather how the entity as awhole managesiits foreign currency exposure. See, 4., SS

Ba from India & Comment 6 and Mushrooms from Indonesia, 68 FR at 11054. Companiesin the

business of producing and salling merchandise are not in the business of speculating with foreign
currencies. As such, in order to minimize the risk of holding foreign-denominated monetary assats and
ligbilities, companies often engage in a variety of activities from an enterprise-wide perspective to hedge
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exposure. Therefore, companies often try to maintain abdanced holding of foreign-denominated assets
and liabilities in any one currency S0 asto offset any foreign exchange losses with foreign exchange
gans (i.e, hedging its foreign currency exposure on a company-wide basis, not for specific accounts).
Including only certain components that result from the company’ s coordinated efforts to manage its
foreign currency exposure does not reflect the financia results of the enterprise’ s foreign exchange
management efforts adequately. Thus, including al of the foreign exchange gains and losses better

reflects the results of the company’ s foreign exchange management.

We ds0 questioned whether our previous practice of including foreign exchange gains and
losses rdating only to current monetary assets and lighilities resulted in ameaningful figure. While such
an gpproach does minimize the effect of exchange gains and losses on the antidumping computation, it
raises questions as to why it better reflects the financid impact to the company of the exchange-rate
vaiations. Developing away to amortize or defer the gains or |osses associated with the long-term
monetary assets or ligbilities becomes avery arbitrary exercise. Asobserved by SIBRA/CPFL, the
FASB struggled with the same issue and, in the end, came to the same conclusion as that made by the
Department: the only truly accurate way to account for such exchange-rate gains and lossesisto

recognize the full impact of such gains and lossesin the year incurred.

The net foreign exchange gain or loss reflects the actud gain or loss of holding foreign-
denominated monetary assets and liabilities in any given year. It isthe result of the company’ s ability or
inability to mitigate its exposure to foreign currency fluctuations through a baanced holding of monetary

assets and ligbilities in any given foreign currency. This balanced holding can be achieved with both
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current and long-term monetary assets or liabilities, as well as with foreign-denominated payables,

receivables, cash holdings, or hedging contracts.

Under section 773(f)(1)(A) of the Act, costs shall normaly be caculated based on the records
of the producer or exporter if such records are kept in accordance with home-country GAAP and
reasonably reflect the costs associated with the production and sde of the merchandise. The record
shows that the entire amount of CVRD’ s net foreign-exchange loss for fiscal year 2002 was reflected
as acurrent year expense in the company’ s audited consolidated financid statements prepared in
accordance with Brazilian GAAP. In addition, as discussed below, we find that S BRA/CPFL’s
norma treatment of foreign-exchange gains and lossesin its books and records (i.e., expensing the tota
net amount in full in the year incurred) reasonably reflects the cost of producing the merchandise under

review.

Foreign-exchange gains and losses are real costs or gains to the company in that they represent
ether additiond or reduced Brazilian Red payments needed to satisfy foreign-denominated |oans or
payables and additiond or reduced Brazilian Red amounts to be received on foreign-denominated
accounts receivables or cash deposit balances. The resulting gains and losses are reflected in full on
both the company’ s audited income statement as either again or loss and on the audited balance sheet
through restated monetary asset and liability balances. This accounting trestment (i.e., recognition of dl
exchange gains and losses in the year incurred) is not only consstent with Brazilian GAAP, but dsoin
accordance with US and Internationa Accounting Standards. See, eg., SFAS No. 52 and

International Accounting Standards Nos. 21 and 39. The fact that much of the foreign-exchange loss
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arose due to the holding of long-term foreign-denominated monetary ligbilities does not change the fact
that, during the current year, as aresult of the change in exchange rates, the company experienced a
red financid gain or loss. To include only the portion associated with current assets or liahilities does
not account for the entirety of the company’ s foreign-exchange exposure management. Such an
gpproach would in effect revert back to our prior practice of picking gpart the foreign-exchange gains

and losses rather than looking to the company’ s exposure management as awhole,

While foreign-exchange gains or losses in one fisca period may reverse themsdvesin the next
fiscd period, we disagree that this should cause us to exclude them in the calculation of the net financid
expense for the period in which such gains or losses occurred.  Since the Department is calculating
codts for adigtinct period, the POR, events occurring after the POR should have no effect on the

caculation of POR cogts. The CIT agreed in Micron Technology, Inc., v. United States, 893 F. Supp.

21 (CIT 1995) (Micron), that foreign-exchange losses are red codts that should be included in the cost

of borrowing for the period in which the losses occurred. Specificdly, the CIT said that, “ dthough
trandation losses are unredized, as there is no actua outflow of funds from the company, the resulting
exposure to increased liability for borrowed funds caused by fluctuationsin the exchange rate is by no
means hypothetical. Admittedly, fluctuations in the exchange rate that occur subsequent to the POI
may affect the magnitude of the trandation losses measured during the POI; indeed, subsequent
fluctuations may diminate trandation losses entirdy, such that the company may eventualy recognize a
transaction gain a the time the underlying ligbility is extinguished. Notwithstanding the contingent nature
of trandation losses, however, such losses are akin to an increased cost of borrowing funds that should

be included in any reasonable measure of the cost climate faced by the company during the POI.”
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Micron, 893 F. Supp. a 840. The CIT aso recognized that, even though Korean GAAP alowed
companies to amortize foreign-exchange losses on both current and long-term liabilities to future
periods, doing so distorted the company’s actua costs. Specificaly, the CIT stated, “because
trandation losses relate directly to events occurring during the POI, they should not be deferred to
future periods.... Accordingly, the court sustains Commerce' s decision to reect Korean GAAP and

instead expense dl trandation losses related to the POI.” Micron, 893 F. Supp. at 841.

We acknowledge that it may be necessary to exclude foreign-exchange gains and losses related
to raw materid purchases in cases where our high-inflation replacement-cost methodology aready

accounts for such gainsand losses. In Rebar from Turkey 2003, for example, the Department

excluded the respondent’ s net foreign-exchange gains and losses incurred in relation to purchases of
raw materids from tota financid expenses. We find, however, that the respondent in Rebar from
Turkey 2003 had placed specific information on the record that enabled us to identify the portion of the
totd net foreign-exchange gains and losses in the financid satements specificaly related to raw materid
purchases that were counted twice. In theingant review, the respondent never quantified how much,
or even specified if any, of CVRD’s foreign-exchange losses were being double-counted through the
Department’ s replacement-cost methodology. In fact, during the course of this review, SIBRA/CPFL
has not identified thet it purchased any raw materids from foreign sources, making it unlikely that any

exchange gains or losses are related to raw materia purchases.

Wergect SIBRA/CPFL’s claim that the foreign-exchange gains and |osses recorded by

CVRD for the period were extraordinary and thus should be normalized. Since the preiminary results,
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we have revisted the facts regarding the nature of CVRD’ s consolidated net foreign-exchange loss.
Upon further analyss of the history of exchange rate changes in Brazil, we do not find the decline in the
Red in 2002, which gave riseto CVRD’s 2002 net foreign-exchange loss, to be unusual. Exchange-
rate fluctuations occur regularly in Brazil and dedling with them is an accepted part of doing business
there. Infiscal year 1999, only three years prior, a Smilar fluctuation in the Brazilian exchange rate and
corresponding foreign-exchange loss occurred. See “Find Caculation Memo.” An event that occurs
twice within a span of four years certainly cannot be characterized as infrequent. Moreover, CVRD’s
net foreign-exchange loss was not reported in the financid statements as an extraordinary item or
highlighted as an unusua occurrence which accorded specid accounting treatment. Given these facts,

we cannot conclude reasonably that CVRD’s net foreign-exchange losses in 2002 were extraordinary.

Similarly, we disagree with SIBRA/CPFL that we should continue to normaize CVRD’ s net
foreign-exchange losses as we did in the preliminary results. We have subsequently revisited the facts
of thisreview and do not find that the record supports the conclusion that CVRD’ s experience in 2002
was sufficiently unique to warrant normaizetion. Further, we agree with the petitioner thet in
subsequent reviews we would be placed in the unusud position of imputing a“normdized” lossif the
respondent experienced again on its foreign currency holdings, which certainly would not reflect

economic redlity.

We disagree with SIBRA/CPFL that we should base the financid expenseratio caculation on
CVRD’'sU.S. GAAPfinancid statements. Our established practice, which is not being disputed by

ether party, isto caculate financid expenses at the highest level of consolidation. See, eg., Notice of
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Fina Results of Antidumping Duty Adminidrative Review: Indudtria Nitrocdlulose from the United

Kingdom 67 FR 77747 (December 19, 2002) (Issues and Decison Memorandum at Comment 1).
Given the statutory requirement for reliance on the costs recorded in arespondent’ s normal books and
records prepared in accordance with home-country GAAP and the fact that Brazilian GAAP
consolidated financia statements do exist, we would be precluded from consdering CVRD'sU.S.
GAAP financid gatementsin our andyss unless we found that such financid statements stated costs
unreasonably, which we do not. Under Brazilian GAAP, public companies are required to consolidate
the results of subsidiariesin which the parent company exercises control, either through mgority
ownership or through other means, as well as those companies that are jointly controlled (see World

Accounting, Volume 1, Matthew Bender & Co., Inc. (2001)). Thus, regardless of the level of stock

ownership, the main criterion for consolidation under Brazilian GAAP is that some element of control
be present. Therefore, we have no reason to doubt that there is a controlling relationship present for dl
companies included in the CVRD consolidated financid statements. Accordingly, we do not believe
that usng CVRD' s Brazilian GAAP financid statements conflicts with our rationde for using
consolidated financia statements as argued by SIBRA/CPFL. Thus, we have continued to rely on

CVRD’sBrazilian GAAP consolidated financia statements for the fina results.

Comment 15: ICMYIPI Taxes

The petitioner argues that the Department erred in the prdiminary results by not including inits
caculation of CV the full amount of ICMS and IP! taxes paid on inputs consumed to produce subject

merchandise. The petitioner refers to section 773(€) of the Act and asserts that, under the plain
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language of the statute, a home-market tax imposed on materid's used to manufacture an exported
product congtitutes an actua cost of producing the exported merchandise that must be included in CV
unless such tax is either not imposed on inputs for merchandise destined for export or is rebated upon

exportation.

The petitioner cites AIMCOR v. United States, 141 F.3d at 1098, 1100 (Fed. Cir. 1998)

(AIMCOR), and Camargo Correa Metais, SA. v. United States, 200 F.3d 771 (Fed. Cir. 1999)

(Camargo), and maintains that the CAFC has twice held that vaue-added tax (VAT) paid on inputs
must be included in the caculation of CV. In AIMCOR, the petitioner asserts, the CAFC affirmed a
decison of the CIT requiring Brazilian VAT to beincluded in CV where a producer did not prove that
it had recovered those taxes upon or prior to the exportation of the merchandise in question. Similarly,
the petitioner asserts, the CAFC held in Camargo that VAT was properly included in CV because
none of the gppellees claimed that the Brazilian VAT was remitted or refunded upon export.

According to the petitioner, SIBRA/CPFL has never claimed that the ICMS and I Pl taxesthat it paid
on inputs were rebated or uncollected by reason of exportation. Thus, the petitioner concludes, in
accordance with the statute and controlling CAFC case law, the Department must include in CV the full

amount of ICMS and IPI taxes paid on inputs used to produce silicomanganese.

The petitioner a0 asserts that the information on the record does not permit the Department to
caculate the amount of taxes paid on inputs used to produce silicomanganese during the CRP.
SIBRA/CPFL’s submitted data is fundamentally flawed, the petitioner contends, in that the submitted

data on tax receipts and collections are company-wide and not limited to subject merchandise as
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ingtructed by the Department. Additiondly, the petitioner maintains, SIBRA/CPFL reported the ICMS
and P taxes paid on purchases of inputs rather than on inputs used to produce subject merchandise as
required by the questionnaire. The petitioner reasons that reporting taxes paid on purchases rather than
taxes paid on inputs consumed could understate the amount of taxes incurred to produce

dlicomanganese when an input was consumed and not purchased during a month.

SIBRA/CPFL argues that the Department accounted for ICMS and |PI taxes properly inits
cdculation of CV inthe preiminary results. According to SIBRA/CPFL, the petitioner has not
advanced any arguments as to why a company-wide evaluation of ICMS/IPI taxes understates or
overgtates the company’ s experience during the POR. SIBRA/CPFL asserts that the petitioner’ s duty
a this sage isto explain why the Department’ s decision to use the verified information on the record is

incorrect or distortive.

SIBRA/CPFL contends that the Department, and not the petitioner, has the discretion to
decide when and whether information provided by a respondent is sufficient for itsandyss. Inthis
case, SIBRA/CPFL assarts, the Department has decided correctly that the information SIBRA/CPFL
submitted responded to its requests adequately. SIBRA/CPFL argues that, based on its record-
keeping and accounting system, it has provided the Department with the most pecific information
available. Moreover, SIBRA/CPFL asserts, it does not have accounting records that would even dlow
it to isolate and identify the ICMS/IPI credits specific to sllicomanganese production. SIBRA/CPFL
dates that its accounting system records ICM S/IPI tax liabilities specific to input purchases a the time

of purchase without segregating which portion is used in the production of different products.
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Further, SSIBRA/CPFL remarks, ICMS/IPI taxes are incurred at the time the raw materials are
purchased, not when they are consumed. Thus, SIBRA/CPFL argues, it would be incorrect to try to
quantify a hypothetica amount for ICMS/IPI taxes rdated to raw materids consumed in a month as this
disconnects the credit from the event that generated it. SIBRA/CPFL refutes the petitioner’ s argument
that reporting taxes paid on purchases rather than taxes paid on inputs consumed could understate the
amount of taxes related to production and states that the argument does not account for the fact that it is
equdly possible that a company will purchase materids during the POR without using them until after

the POR.

Department’s Position: The petitioner dams incorrectly that the Department must includein CV the

full amount of the ICMS and IP! taxes paid on the purchase of materia inputs because such taxes are
not remitted or refunded upon exportation of the subject merchandise, as provided in section 773(e) of
the Act. Under the Brazilian tax systemn, companies pay these taxes on domestic purchases of inputs,
collect the taxes on home-market sales, and remit the difference to the government if the taxes collected
on sales exceed those paid on inputs or receive credit if the amount paid on inputs exceeds the amount
collected on domegtic sales. No party in this case digputes the fact that, under the Brazilian tax system,
such taxes are not remitted or refunded upon exportation. Section 773(€e) of the Act states that the
Department may exclude taxes paid on inputs if those taxes are remitted or refunded upon export.
Contrary to the petitioner’ s assertions, this does not automaticaly mean that the Department must
include dl taxes paid on inputs that are not refunded upon exportation, regardless of the fact that these

taxes may be recovered at a different point in time.
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Section 773(€)(1) of the Act provides that CV shdl be an amount equa to the sum of the cost
of materias “during a period which would ordinarily permit the production of the merchandise in the
ordinary course of business” The dtatute does not drictly define excludable taxes as those that are
recovered a a specific point in time (i.e., upon export). Accordingly, the statute does not prohibit the
excluson of taxes paid on inputs from CV if those taxes are recovered after the exportation of the
subject merchandise. Thus, where arespondent demonstrates the recovery of the taxes paid on
materid inputs during the period of review, we have determined that such taxes are not incurred and,
therefore, do not congtitute a materid cost for the purposes of cdculating CV. See, eg., Slicon Metd

from Brazil; Notice of Find Results of Antidumping Duty Adminigrative Review, 64 FR 6305

(February 9, 1999).

Further, we disagree that SIBRA/CPFL must provide product-specific ICMS/IPI tax
information. We determined &t verification that SIBRA/CPFL does not track thisinformation. We
found that SIBRA/CPFL recorded the taxes paid on inputs and the taxes collected on domestic sdesin
its tax ledgers without regard to the inputs generating the credits or the products sold. Given the nature
of how the taxes are treated by the Brazilian government and the corresponding manner in which they
are recorded in the companies’ books and records, we have determined that product-specific reporting
is unduly burdensome. See section 773(f)(1)(A) of the Act. Therefore, to the extent that taxes paid on

inputs are not recovered, they are dlocated properly across al products.

In this review, the Department verified that on a company-wide basisthe ICMS/IPI taxes paid

on inputs by SIBRA and CPFL during the POR did not exceed the amounts collected on domestic
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sdes. In other words, SIBRA and CPFL collected more ICMSIPI tax amounts than they paid during
the POR and no ICMY/IPI tax on raw materia inputs was actudly incurred. Thus, because SIBRA
and CPFL did not pay ICMS/IP! taxes on their purchases of inputs during the POR, we find it
gppropriate to exclude their ICMS/IPI taxes from CV. For Urucum, however, we verified that it was
not able to recover dl of the taxes paid on inputs during the POR. Thus, we included the excess

ICMY/IF taxes paid by Urucum in the calculation of CV in accordance with our practice.

Comment 16: PIS/ICOFINS Taxes

The petitioner argues that the Department should not reduce CV by the amount of the
presumed PISCOFINS tax credit. Asexplained inrelaionto ICMSIPI tax credits, the petitioner
assarts, the statute and governing case law only permit the exclusion of taxes paid on inputs from CV
where those taxes are remitted or refunded upon exportation of the subject merchandise produced
from those materials. Asthe Department has recognized, the petitioner purports, SIBRA/CPFL did not
receive arebate or refund of PIS'COFINS taxes upon exportation and, in fact, never clamed to have
received any such refund or rebate. Additionaly, the petitioner maintains, the Department can exclude
taxes on inputs from the calculaion of CV only when they areimposed on materids or their digpostion.
The petitioner asserts that PIS/ICOFINS taxes are not imposed on sales, but rather on the genera

revenues of acompany.

If the Department decides to deduct incorrectly the amount of the presumed PISCOFINS tax
credit, the petitioner argues, it needs to correct an error in the amount of the weighted-average credit

cdculated in the preiminary results. Specifically, the petitioner asserts, in caculating the weighted-
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average amount of the PIS/ICOFINS credit the Department did not reflect the fact that Urucum
received no such credit. According to the petitioner, SIBRA/CPFL submitted no information showing
that Urucum was able to recover its PISCOFINS taxes by any means. Thus, the petitioner concludes,
the Department should use a credit of zero for Urucum in the weighted-average PISICOFINS credit
caculation and weight-average the credit amounts for al three companies based on each company’s

relative production of the grade of subject merchandise exported to the United States.

SIBRA/CPFL argues that the Department reduced CV properly by the amount of the
presumed PIS/COFINS tax credit in the preliminary results. According to SIBRA/CPFL, the
adjustment is necessary to reflect the red reduction in production costs related to export saes affected
by this credit. SIBRA/CPFL asserts that the Department’ s treatment of PIS/COFINS taxesin recent
cases and the statutory requirements for making an adjustment to CV both support the adjustment for

the PISSCOFINS tax credit made by the Department.

SIBRA/CPFL cites Find Affirmative Countervailing Duty Determination and Negeative Critical

Circumstances Determination: Carbon and Cartain Alloy Stedd Wire Rod from Brazil, 67 FR 55805

(August 30, 2002) (Issues and Decision Memorandum &t 16), and argues that, in assessing the
PIS/COFINS credit, the Department has found that the credit was established by the Brazilian
government to prevent the cascading effect of the cumulative taxes on sales of exported products.
SIBRA/CPFL asserts that the Brazilian government alows producers to take a PlS/ICOFINS tax
credit that correlates to the amount of taxes paid on inputs used to produce the exported merchandise.

Therefore, SIBRA/CPFL reasons, the PISCOFINS credit effectively neutralizes the incidence of
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PISICOFINS taxes on inputs used in the production of exported merchandise. SIBRA/CPFL
maintains that any CV that does not reflect the economic redity of this stuation would inflate the

relevant materia costs improperly.
Moreover, SIBRA/CPFL argues, the CIT has found in many prior cases that if acompany
incurs tax expense in reation to particular sales it will recoup the expenses in pricing those sales, citing

Daewoo Electronicsv. International Union, 6 F.3d 1511 (Fed. Cir. 1993). Accordingly,

SIBRA/CPFL assarts, if acompany receives atax credit in connection with particular sdesit will dso
reflect this credit in the pricing of those sdles. SIBRA/CPFL contends that the pricing of the U.S. sdes
in thisreview must reflect the fact that SIBRA/CPFL has obtained atax credit in connection with those
sdes. Thus, SIBRA/CPFL argues, it would not be reasonable to compare U.S. pricesto aCV that did
not include a downward adjustment for the PIS/ICOFINS tax credit. Without such an adjustment,
SIBRA/CPFL asserts, the Department would essentidly generate a dumping margin smply based on

differing tax trestment.

SIBRA/CPFL argues that in recent Brazilian antidumping cases the Department has recognized
that it is appropriate to make an adjustment to normd vaue for PIS/ICOFINS taxes, citing Cold-Rolled

Sted from Brazil (Issues and Decision Memorandum at Comment 2) and Silicon Med from Brazil:

Find Results of Antidumping Duty Adminidrative Review and Revocation of Order in Part, 67 FR

77225 (December 17, 2002) (Issues and Decision Memorandum at Comment 1) (Silicon Metd from

Brazil 2002). SIBRA/CPFL asserts that the Department found that PIS'COFINS taxes are indirect

taxes that are imposed directly on the sdes of the foreign like product in the home market but are not



collected on sales of merchandise in the United States. Therefore, SIBRA/CPFL contends, an

adjustment must be made to NV in order to assure atax-neutra dumping assessment.

SIBRA/CPFL argues that the Department’ s adjustment to CV for the PISICOFINS credit
satisfies the statutory requirements of section 773(€) of the Act, which provides that “ the cost of
materias shall be determined without regard to any interna tax in the exporting country imposed on
such materias or their disposition which are remitted or refunded upon exportation of the subject
merchandise produced from such materids.” SIBRA/CPFL maintains that the statute thereby dictates
that, if any taxesimposed on raw materias used to produce subject merchandise are recovered through
agovernment program that is contingent upon export, then the cost of materidsincluded in CV mugt

not include the amount of those taxes.

Contrary to the petitioner’s arguments, SIBRA/CPFL assarts, it is difficult to imagine a refund
of taxes more directly linked to exports than the PISCOFINS tax credit at issue here. Asthe
Department has verified, SIBRA/CPFL contends, the amount of export receiptsis an integral part of
the PIS/ICOFINS tax credit calculation as the presumed credit factor is directly applied to this amount.
Thus, SIBRA/CPFL argues, the PISYCOFINS credit is generated specifically in connection with

merchandise that has been exported.

With regard to the petitioner’ s argument that the form of the PIS/COFINS credit somehow
disqudifiesit as an amount refunded upon exportation, SIBRA/CPFL asserts that the fact that the
government issues the refund in the form of a credit againg federd tax ligbilities and not in a check

should not dter the substantive nature of the refund. SIBRA/CPFL maintains that to argue otherwise is
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to favor form over function. Moreover, SIBRA/CPFL contends, there is no concern that the credits
received by SIBRA/CPFL were not actualy used. SIBRA/CPFL points out that the Department

determined in the preliminary results that it was able to use the entire amount of its PIS/COFINS tax
credit due to the high amount of home-market sales in the month subsequent to the month of the U.S.

sde.

SIBRA/CPFL argues that the Department calculated the weighted-average PIS/ICOFINS
credit correctly in the preliminary results and refutes the petitioner’ s argument that it must ascribe an
amount of “0” for Urucum and then include Urucum in the weight averaging. SIBRA/CPFL assarts that
Urucum’s PISYCOFINS experience was not relevant to the adjustment to CV for the sales of the grade
of silicomanganese exported to the U.S. because Urucum had no home-market or U.S. sdes of that

product.

Department’s Position: Under section 773(€) of the Act, the cost of materias shdl be determined

without regard to any interna tax in the exporting country imposed on such materias or their digposition
which are remitted or refunded upon exportation of the subject merchandise produced from such
materids. In thiscase, SSBRA/CPFL paid interna taxes on domestic input purchases, and received a

refund of such taxes upon exportation of the subject merchandise produced from such materids.

While the amount of PIS and COFINS taxes paid may not be separately identified on the
invoices received in connection with domestic input purchases, the taxes are embedded in the actud
amount paid. Under the Brazilian PISICOFINS tax system, a credit is received from the government

for PISCOFINS taxes paid on inputs used in the production of goods that are exported. This credit
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can be used to satify acompany’ stax obligations. The net effect is that, upon the use of such credits,
any PIS'COFINS taxes paid on inputs used in the production of exported merchandise are refunded
directly in connection with the exportation of that merchandise. We disagree that we should ignore the
exclusion of taxes paid on inputs Smply because such taxes were not refunded immediately upon
exportation. It isenough that the respondent was able to utilize such credits during the POR and thus

recover these taxes during the course of the POR.

Inthe fina results, therefore, we have adjusted SIBRA and CPFL's CV in order to reflect the
PIS/ICOFINS tax credits received and used during the POR  In regard to the petitioner’ s argument
that in calculating the PISY'COFINS adjustment we need to include Urucum'’s production quantitiesin
the calculation, thisissue is moot because we have caculated a separate PlS/ICOFINS tax credit for

each company.

Comment 17: Additional Bill-of-Lading Fee

SIBRA/CPFL datesthat it inadvertently added amounts for additiona bill-of-lading feesto
“document feg” expenses without converting the figures from Reaisto U.S. dollars. According to
SIBRA/CPFL, this additiona expense should have been stated in U.S. dollars and then added to the
document fees. It requests that, for the fina results, the Department convert the value for the additiona

bill-of-lading fee to U.S. dollars in accordance with record evidence.

The petitioner clams that the Department did not deduct the * shipping company service fees’

that SIBRA/CPFL reported from the reported gross unit prices.
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SIBRA/CPFL presumesthat it and the petitioner are referring to the same fees and explains
that the Department has aready made an adjustment to U.S. price for the document fees. It agreesthat

the Department should continue to do so but with the refinements noted above.

Department’s position: We have added the correct U.S. dollar amounts for the additiond bill-of-

lading fees to the “document fee” expenses for the final results. As SIBRA/CPFL explained, we had
dready made the adjustment to which the petitioner is referring and have done so aswell for the fina

results with the refinements identified by SIBRA/CPFL.

Recommendation

Based on our andysis of the comments recelved, we recommend adopting al of the

above pogitions and adjusting al related margin caculaions accordingly. If these

recommendations are accepted, we will publish the fina results of review and the findl

wel ghted-average dumping margin for SIBRA/CPFL in the Federal Regidter.

Jeffrey May
Acting Assstant Secretary
for Import Administration

(Date)
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