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SUBJECT: | ssues and Decison Memorandum for the Administrative Review of
Stainless Sted Sheet and Strip in Coils from Germany: July 1, 2000
through June 30, 2001.

SUMMARY:

We have andyzed the comments and rebuttal comments of interested parties in the first administretive
review of the antidumping duty order covering stainless sted sheet and grip in coilsfrom Germany. As
areault of our andyss, we have made changes, including corrections of certain inadvertent
programming and clerica errors, in the margin caculations. We recommend you approve the positions
we have developed in the “ Discussion of Issues’ section of this Issues and Decison Memorandum.
Bdow isthe complete list of the issuesin this adminidrative review for which we received comments
and rebutta comments by parties:

Whether TKN and TKVDM Are Entitled to Separate Cash Deposit Rates
Indirect Sdlling Expenses Incurred in the Home Market for U.S. sdles
Product Characteristics

Non-dumped Sales

Financid Expenses

Clericd Errors

oS gbkwpnE

BACKGROUND
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On August 7, 2002, the Department of Commerce (the Department) published the preliminary
results of adminidrative review of the antidumping order covering stainless steel sheet and drip in coils
from Germany. See Stainless Sted Sheet and Strip in Coils from Germany; Notice of Preliminary
Results of Antidumping Duty Adminidrative Review, 67 FR 51199 (August 7, 2002) (Prdiminary
Reaults). The merchandise covered by this order is stainless stedl sheet and strip in coils as described
in the “ Scope of the Review” section of the Federal Register notice. The period of review (POR) is
July 1, 2000, through June 30, 2001. We invited parties to comment on our Prliminary Results. We
aso note that on September 30, 2002 we published the fina results of changed circumstances
antidumping duty adminigtrative review of gainless sted sheet and drip in coils from Germany. See
Sainless Stedl Sheet and Strip in Coils from Germany: Find Results of Changed Circumstances
Antidumping Duty Adminidrative Review, 67 FR 61319 (September 30, 2002) (Changed
Circumgtances). We determined that ThyssenKrupp Nirosta GmbH (TKN) is the successor-in-interest
to Krupp Thyssen Nirosta GmbH.*

DISCUSSION OF THE ISSUES:
Comment 1  Whether TKN and TKVDM Are Entitled to Separate Cash Deposit Rates

TKN contends the Department’ s calculation of asingle cash deposit rate for both TKN and
ThyssenKrupp VDM GmbH (TKVDM) in the preliminary resultsimplies adecison to “collgpse’ the
two entities. Asdiscussed below, TKN argues that TKN and TKVDM are separate producers that
should not be collapsed for the find results. Citing Nihon Cement Co., Ltd. v. United States, 17 CIT
400, 1993 WL 185208, *23 (CIT 1993), FAG Kugdfischer Georg Shafer KGaA v. United States,
932 F. Supp. 315, 323 (CIT 1996), and Y ancheng Baolong Biochemica Products Co. v. United
States, Slip. Op. 02-90, 2002 WL 1877147, *5 (CIT 2000), TKN assertsthe CIT has previoudy
noted the Department's normal practiceis not to collgpse affiliated parties except in certain Stuations
where the type and degree of relationship is o sgnificant that it suggests a strong likelihood of price
manipulatiion. TKN maintains the Department’ s regulations only alow collapsing if certain criteriaare
met and TKN further argues the Department must consider different producers to be separate entities
unlessit finds sufficient evidence for collgpsing under the Department’ s established criteria

In accordance with section 351.401(f) of the Department’ s regulations, TKN states that in deciding
whether two affiliated entities should be collgpsed, the Department must find the entities have
“production fecilities for smilar or identica merchandise that would not require substantia retooling” as
well as“asgnificant potentia for the manipulation of price or production.” As noted in the preamble to

n addition to ThyssenKrupp Nirosta GmbH the following companies involved in the production,
importation, and U.S. sale of subject merchandise have changed their corporate names: Krupp Thyssen Nirosta
North America, Inc. to ThyssenKrupp Nirosta North America, Inc.; Krupp VDM GmbH to ThyssenKrupp VDM
GmbH; and Krupp VDM Technol ogies Corporation to ThyssenKrupp VDM USA, Inc.
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Antidumping Duties, Countervailing Duties, 62 FR 27296, 27346 (May 19, 1997) (Fnd Regulations),
TKN dates, both eements must exist in order to treat two affiliated producers as one entity. Referring
to Stainless Sted Wire Rod From India; Final Results of Antidumping Duty Adminidrative Review, 65
FR 31302 (May 17, 2000) and the accompanying Decision Memorandum at Comment 6, TKN notes
the Department found that factors related to whether there is a Sgnificant potentia for manipulation are
irrelevant in cases where the Department has not found producers with production facilities for amilar
or identical products that would not require substantia retooling of elther facility in order to reorganize
manufacturing priorities. In essence, TKN claims, the Department collgpses two entities and treats
them as one producer only when dl of the record evidence shows aclear commondity of production
and sales operations and dtrategies, asin Dynamic Random Access Memory Semiconductors of One
Megabit or Above From the Republic of Korea: Prdliminary Results of Antidumping Duty
Adminigrative Review, 66 FR 30688, 30691 (June 7, 2001) and Notice of Prdiminary Results of
Antidumping Duty Adminigretive Review and Partid Rescisson of Antidumping Duty Adminidrative
Review: Fresh Atlantic Sdmon From Chile, 66 FR 18431, 18432-33 (April 9, 2001).

TKN gtatesthat in Notice of Preliminary Determination of Sdles at Less Than Fair Vaue and
Postponement of Final Determination: Stainless Stedl Bar From Germany, 66 FR 40208 (August 2,
2001), the Department decided to collapse Edelstahl Witten-Krefeld GmbH (EWK) and Krupp

Ede stahlprofile GmbH (KEP) on the basis of their ultimate ownership by a common parent company,
ThyssenKrupp AG (TKAG). However, TKN asserts, in Notice of Find Determination of Sales a
Less Than Fair Vdue: Stainless Sted Bar From Germany, 67 FR 3159 (January 23, 2002) (Sanless
Sted Bar from Germany) and the accompanying |ssues and Decison Memorandum at Comment 15,
the Department reversed its decision and instead treated EWK and KEP as separate producers,
caculaing separate cash deposit rates for them. TKN datesthat in Stainless Sted Bar from Germany,
the Department noted “limited overlap of production capability and the sgnificant impediments to
expanding this overlap, in concert with the limited shared board members and the lack of any significant
intertwining of the operations of the two firms” which in turn led to afinding that the affiliation between
EWK and KEP did not result in asignificant potentia for the manipulation of price or production.

Inthis case, TKN claims, no party has argued it is proper to collgpse TKN and TKVDM, nor hasthe
Department made aformal decision to do o, or expressed areason for doing s0. TKN states that
during the 1999-2000 adminidrative review, TKVDM (with whom TKN is affiliated by way of their
common parent, ThyssenKrupp Stainless GmbH (TKYS)) reported, at the Department’ s request, U.S.
and home market sdes data for certain of its products. TKN cites Stainless Sted Sheet and Stripin
Cails from Germany: Notice of Fina Results of Antidumping Duty Adminidrative Review, 67 FR 7668
(February 20, 2002)($4 Germany 1999-2000) and the accompanying Issues and Decision
Memorandum a Comment 1, in which TKVDM argued that its reported sales should not be included
in the fina margin caculation becauseits U.S. sdesfel outsde the scope of the antidumping order and
also because it was not a party to that proceeding. TKN notes the Department, however, found that
the TKVDM merchandise sold in the United States fell within the scope of the antidumping order and,
thus included TKVVDM'sreported U.S. and home market sdesin the find margin calculaion. By
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computing one cash deposit rate for both TKN and TKVDM, TKN asserts the Department did not
consider whether TKVDM was actualy a party to that proceeding, or whether TKN and TKVDM
were separate producers who should have recelved their own cash deposit rates.

Noting the Department collapsed TKN and TKVDM in the ingtant review, TKN holds the Department
once again failed to address whether TKN and TKVDM are separate manufacturers entitled to their
own cash depodit rates. Pursuant to the statute and the Department’ s normal practice, TKN contends
the Department should treat TKN and TKVVDM as separate respondent producers and compute a
Separate cash deposit rate for each. Because the record contains no evidence demondtrating that
TKN’sand TKVDM'’s production facilities could produce smilar or identica merchandise without
subgtantia retooling, TKN argues the first requirement for collgpsing has not been satisfied. As
opposed to Stainless Sted Bar from Germany, in which some overlap existed in the types of products
the two TKAG affiliates could produce, TKN contends there is currently no overlap in the products
that TKN and TKVVDM can produce. Rather, TKN maintains, its own facilities can produce the full
range of standard stainless sted flat products used in standard gpplications, but currently cannot and
does not manufacture the high-performance nickel-based dloys and specidty sainless sted products
that TKVDM can and does manufacture. Pointing to the brochures for itsef and TKVDM in
Attachments A-9-B and A-9-C, respectively, of its October 11, 2001 questionnaire response, TKN
asserts no overlap exists between the products that TKN and TKVVDM produced and sold during the
POR.

TKN holds that the high-performance nickel-based aloys produced by TKVDM condtitute “only a
relaively smal amount of specidty Stainless sted products used in non-standard precison gpplications
such as aerospace, energy and environmenta gpplications, chemica and petrochemicd facilities; and
offshore equipment for oil and gas production.” Respondent’s Case Brief at CB-29. According to
TKN, different production equipment and processes are required for these gpplications since they
require greater heat and corrosion resistance and tighter physical/technica properties. Referring to
Attachment A-9-B of its October 11, 2001 questionnaire response, TKN assertsthat “TKVDM's
production equipment and processes — from the melting shop through the cold-rolling facility — differ
fundamentaly from those TKN uses to produce standard stainless sted flat products.” Id. at CB-30.
Dueto the physicd characteristics of the high-performance nicke-based aloys and specidty stainless
ged it manufactures, TKN contends that TKV DM's melting equipment, which encompasses a 30-ton
ladle furnace and 16-ton furnaces, and TKVDM'’ s production techniques differ substantialy from its
own. For example, TKN argues, TKVVDM's Aluchrom Y Hf product must be cast in specid ingots,
and the mdlting process for TKVDM's Aluchrom Y Hf product is “very sophiticated and sendtive,” as
opposed to the melting process for standard stainless stedl flat products. 1d. Infact, TKN states, each
cast must be approved by the customer prior to its relesse.

Likewise, TKN notes, TKVVDM's cold-rolling equipment is cdibrated to roll smdler quantitiesto

thinner thicknesses (down to 20 microns) and thinner widths (up to only 750 millimeters) than the
dimensonsthat TKN manufactures. According to TKN, “[c]onverting these facilities and equipment to
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produce standard stainless sted! flat products could not be accomplished either quickly or
inexpensvely.” 1d. Inaddition, TKN asserts, given the relaive cogts of the merchandise made by each
entity, it would not be economically feasible for ether entity to retoal its production equipment and
processes to produce the types of stainless sted flat products that the other manufactures, even if it
were physicaly possbleto do so. Further, TKN argues, there is no evidence on the record showing
that TKN and TKVDM could produce smilar or identica merchandise in their facilities without
subgtantid retooling. TKN likens the Stuation in the ingant review to Stainless Stedl Bar from
Germany, in which the Department found there were substantial impediments to expanding the TKAG
affiliates facilitiesto produce competing products. Referring to the brochures for itsdf and TKVDM in
Attachments A-9-B and A-9-C, respectively, of its October 11, 2001 questionnaire response, TKN
contends a sgnificant amount of time and capital would be have to be invested in order for TKN and
TKVDM to convert their production facilities to produce the types of stainless sted flat products that
the other company makes.

Since thereis no basis on which to find that TKN’'s and TKVDM’ s manufacturing facilities could
produce smilar or identical merchandise without subgtantid retooling, TKN maintains, it is not
necessary for the Department to address whether there isa significant potentid for either company to
manipulate the other's prices or production. However, TKN asserts, even if the Department were to
addressthisissue, it would find there is not a significant potentid for such manipulation to take place.

Citing section 351.401(f)(2) of the Department’ s regulations, TKN states the Department considers the
fallowing factors, among others, in trying to ascertain whether there is a Sgnificant potentia for the
manipulation of prices or production:
(i) The leve of common ownership;
(i) The extent to which manageria employees or board members of one firm st on the board of
directors of an affiliated firm; and
(ii1) Whether operations are intertwined, such as through the sharing of sdesinformation,
involvement in production and pricing decisions, the sharing of facilities or employees, or
sgnificant transactions between the affiliated producers.

TKN argues that while common ownership is an important factor in deciding whether to collgpse
affiliated parties, it done does not provide sufficient judtification to do so. TKN cites the preamble to
the Find Regulations at 27345, which gates that “ collgpsing requires afinding of more than mere
affiliation.” Thus, TKN asserts, the fact that TKN and TKVVDM share acommon parent isinsufficient
in and of itsef to warrant collgpsing the two companies. [n addition, TKN holds, the mere possibility
that affiliated entities might manipulate prices or production is aso insufficient to warrant collapsing.
TKN refers again to the preamble to the Find Regulations at 27345, which states that “[t]he suggestion
that the Department collgpse upon finding any potentia for price manipulaion would lead to collgpsing
inamog dl circumstances in which the Department finds producersto be ffiliated. Thisis neither the
Department's current nor intended practice.”
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TKN argues thereis no evidence on the record to support afinding that sgnificant potentid exists for
TKN or TKVDM to manipulate the other's prices or production. Asin Sainless Sted Bar from
Germany, TKN notes, it shares acommon corporate parent with TKVDM, and one person sits on the
Supervisory Boards of both companies. Citing the list of TKVDM'’ s Board Members at
http://Mmww.kruppTKV DM .de/Adressen_eng.html and the TKN and TKS Board Memberslisted in
TKN's October 11, 2001 questionnaire response at Exhibit A-3-C, TKN states that one person, Dr.
Hemut Hadrys, sts on both TKN’sand TKVDM' s Supervisory Boards. However, TKN maintains,
the Supervisory Boards do not engagein pricing or production decisions, and notes that in Stainless
Sed Ba from Germany the Department did not consider these factors to be dispositive. Instead,
TKN contends, “the Department focused on whether there was an opportunity at the executive or
managerid level for the TKAG affiliates to manipul ate each other's prices or production.” Respondent’s
Case Brief at CB-33.

Asin Sainless Sed Bar from Germany, TKN contends the Management Boards of TKN, TKVDM,
TKS, and ThyssenKrupp Sted (TKS's immediate parent) do not share any common members, nor is
there any overlap in these entities manageria employees. TKN citesto Exhibit A-3-C of its October
11, 2001 questionnaire response. Further, TKN asserts, asin Sainless Sted Bar from Germany, TKN
and TKVVDM do not share sdes information, facilities or employees, nor are involved in each other’'s
production or pricing decisons. TKN maintains that TKVDM purchases only a very smal amount of
TKN product. Based on these facts, TKN holds there is no opportunity at either the executive,
managerid or salesleve for TKN and TKVDM to manipulate each other’ s prices or production
activities.

In concluson, TKN argues, TKN and TKVVDM are discrete companies manufacturing different
products through completely independent operations. Since there is no evidence to support adecison
to collgpse the two entities, TKN argues that the Department must compute separate cash deposit rates
for TKN and TKVDM for thefind results.

Petitioners respond that it is appropriate to collapse TKN and TKVDM and calculate asingle cash
deposit rate, given TKN and TKVVDM'’ s &filiation and the nature of their operations. Petitioners argue
this treatment is supported by both substantial record evidence and Department precedent. According
to petitioners, there is substantia evidence that TKN and TKVDM have “ production facilities for
amilar or identica merchandise that would not require subgtantia retooling” for the manufacture of
subject merchandise, in accordance with section 351.401(f)(1) of the Department’ s regulations. If the
Department finds such smilarity in production, petitioners contend, it should dso find “a ggnificant
potentia for the manipulation of price or production” in kegping with section 351.401(f)(2) of the
Department’ s regulations.

Petitioners cite Stainless Stedl Wire Rod From India; Find Results of Antidumping
Duty Adminidrative Review, 67 FR 37391 (May 29, 2002) (Wire Rod from India 1999-2000) and
the accompanying Issues and Decison Memorandum a Comment 1, in which the Department
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collapsed affiliated entities with far fewer amilaritiesin production facilities and equipment than TKN
and TKVDM. Specificaly, petitioners note, the Department collgpsed three members of the Virg
Group, VAL, VIL and VFL, even though none of the companies could produce subject merchandise
on their own. According to petitioners, the companies production processes and selling functions were
complementary and not duplicative, and only VAL could manufacture raw stedl. In fact, petitioners
date, two of the companies could not produce subject merchandise without the aid of atoll operator.
Citing Wire Rod from India 1999-2000 and the accompanying Issues and Decison Memorandum at
Comment 1, petitioners assert the Department collapsed the three companies since they had the ability
to produce and sdll subject merchandise, irrespective of how such production occurred.

Citing TKN’s October 11, 2001 questionnaire response at A-7, petitioners hold that not only are TKN
and TKVVDM both members of the ThyssenKrupp group, but they are dso both part of the specidty
ged divison, with TKS astheir immediate parent. Petitioners contend that not only are TKN and
TKVDM able to, and do, produce and sell subject merchandise, but they are aso both highly-
integrated producers of subject merchandise. Petitioners submit it isirrelevant that TKN and TKVDM
do not manufacture the same subsets of subject merchandise. Rather, petitioners maintain, in a
corporation as diverse as ThyssenKrupp, and within the stainless sted divison under TK'S, one should
anticipate that different entities may concurrently produce different varieties of subject merchandise.
However, petitioners hold, this does not mean they are unable to produce the same types of subject
merchandise. Petitioners note the Virg Group companies did not, and in redlity could not, manufacture
the same subsets of subject merchandise, or even the subject merchandise itself, without the aid of toll
operators.

Noting the Department’ s decision in Stainless Sted Bar from Germany not to collapse EWK and KEP,
petitioners assert the Department, in deciding whether to collapse entities, consders al of the record
evidence pertaining to thereview at issue. Petitioners cite Wire Rod from India 1999-2000 and the
accompanying Issues and Decison Memo a Comment 1, in which the Department stated, “[d]lthough
the Department consders dl of the factors in the regulations, no one factor is determinative. Rather the
determination whether to collapse is based on the totdity of the circumstances” Petitioners aver the
different decisions reached by the Department in Stainless Sted Bar from Germany and Wire Rod
from India 1999-2000 emphas ze the case-specific nature of the Department’ s determinations.

Petitioners aso disagree with TKN’ s contention that there is no evidence showing TKN’s and
TKVDM'’ sfacilities could manufacture smilar or identical merchandise without substantia retooling.
Petitioners assert respondent has reported sales and cost data for both TKN and TKVVDM because
both entities produced and sold subject merchandise during the instant review as well as during the
prior segment of review. According to petitioners, the record clearly demonstrates that TKN and
TKVDM dready manufacture smilar products and therefore no retooling is required. Citing TKN's
October 11, 2001 questionnaire response at A-7, petitioners state that certain of the products
TKVDM produces “are stainless stedl products’ and that it sold one of these products, Aluchrome

Y Hf, during the ingtant review.
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Regarding TKN's assartion that TKVDM' s production facilities make “only ardatively smal amount
of speciaty sted products used in non-standard precision applications,” petitioners argue there are
severd flaws with this assertion. Petitioners Rebutta Brief a 19, quoting TKN’s Case Brief at CB-29.
Firdt, petitioners maintain, TKN has not provided any evidence showing that TKVDM'’ s stainless sted
production was “relatively smal.” Quoting TKN’s October 11, 2001 questionnaire response at
Attachment A-9-C, page 4, petitioners argue that TKVDM’s stedl production process “was specidly
developed by Krupp TKVDM for the production of nickel aloys and high-adloy specid stainless
sedds.” Second, petitioners assert, changes in demand, as well asthe corporate parent’ sinterest in
reducing antidumping duties, could change the proportion of nickel-based dloys and specidty sainless
steels manufactured and sold by TKVDM. Ptitioners contend that the industries named by TKN as
proof of the “non-standard” use of TKVDM'’ s stainless stedl products encompass those long-
recognized as the staples of stainless stedl consumption. Petitioners cite TKN's October 11, 2001
guestionnaire response a A-15, in which TKN stated that there are end users in the home market and
the United States in “the capital goods industry (mainly food, beverage, and chemicas processing;
medica engineering; paper and textile manufacture; energy production; environmenta technology;
offshore industry; construction and transport systems).”

In the area of duplex stainless steel production, petitioners submit, TKVDM'’s production processis
especidly well-suited for overlap with TKN. Referring to TKN’s October 11, 2001 questionnaire
response a Attachment A-9-B, page 12, petitioners assert TKN manufactures primarily duplex grade
DIN 1.4462 (X2CrNiMoN22-5-3). Pointing to TKN’s October 11, 2001 questionnaire response at
Attachment A-9-C, page 20, petitioners contend TKVVDM produces “high-nickel stainless sted!
‘super’ -austenitic grades such as DIN 1.4465 (X1CrNiMoN25-25-2) and DIN 1.4529
(XINiCrMoCuN25-20-7).” Petitioners Rebuttal Brief at 20. Nonetheless, petitioners aver,
TKVDM’s production processes permit it to manufacture “lower-nickel specidty stainless sedsin the
same family, such as duplex 2205 and super-duplex 2507 grades (falling under DIN 1.4462 and DIN
1.4501, respectively).” 1d.

Petitioners also maintain TKN’s assertions that its production processes lack smilarity with TKVDM's
areincorrect. Petitioners argue there are no fundamental differences between TKN’sand TKVDM's
production facilities. According to petitioners, the dectric arc furnace and argon-oxygen
decarburization refining process for TKN varies from the dectric and vacuum-oxygen decarburization
refining process for TKVDM only in the mix of gases used for the decarburization of the sted mdlt.
Petitioners clam the hot-rolling processes for both entities are identicd, “ as they rely on the plant and
equipment of thelr afiliate ThyssenKrupp Stahl for tall-rolling.” 1d. at 21. Based on the record,
petitioners hold, TKN’ s contention that TKVDM'’ s cold-rolling is set for smdler thicknessesis
mideading. While TKVDM can roll precison gtrip a less than 0.20 millimeters thickness, petitioners
contend, much of its coil production range (0.25mm to 3.0mm thickness) overlaps directly with TKN’s.
I1d., citing TKN’s October 11, 2001 questionnaire response at Attachment A-9-C, page 26 and
Attachment A-9-B, pagel9.
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Similarly, petitioners argue that, though TKVDM manufactures cold-rolled coilsin widths up to
750mm, it has the capacity to manufacture sheet pre-cut up to 2,500mm wide and 8,000mm long.
Given the incentive to eude antidumping duties, petitioners assert, goods produced in coil form
between 750 and 1550mm by TKN could be switched to production in sheet form by TKVDM.
Petitioners further note that al coils must be cut into sheets prior to use by the end-user. Citing TKN's
October 11, 2001 questionnaire response at Attachment A-9-C, page 6, petitioners maintain
TKVDM'’s cold-rolling facility in Altena processes sheet on a computer-controlled cold-rolling mill for
making discrete sheets up to 2500mm.

Based on this information, petitioners assert no substantia retooling is necessary for TKVDM to
manufacture smilar or identical products between 0.25 mm and 3.00mm thickness and up to 750mm
width. If that were not so, petitioners clam, TKVDM would not be able to report production and sales
of subject merchandise as it has done in both the instant review and the prior segment of review.
Petitioners argue that additional overlap in production, “including expanded grade overlagp and/or
shifting TKN wide-coiled sheet prioritiesto TKVVDM wide discrete sheet production and/or vice-
versa’ would not require plant retooling for either TKN or TKVDM.” Peitioners Rebuttd Brief at
21-22.

In addition to the record evidence discussed above, petitioners assert, there is dso publicly-available
information showing that TKN and TKVDM have the ability to produce identical or smilar products
without substantid retooling. Petitioners point to “VDM Report no. 26 High-aloy materids for
aggressive environments,” a publicly-available report located at
http:/Amww.kruppvdm.de/_pdf/VDMReport26_e.pdf. According to this report, petitioners state,
TKVDM is currently producing duplex DIN 1.4462, the same grade series produced by TKN, as part
of itsnorma Cronifer product line. Noting this report isis presently not on the record, petitioners
contend that to the degree this information is probative and reevant to the collgpsing issue, it would
reasonable for the Department to add this materid to the record either by directing TKN to place it on
the record or by using its discretion to place it on the record itself. Petitioners contend TKN presented
arguments regarding collgpang in its case brief for the firg time in this or any segment of this
proceeding. According to petitioners, TKN concedes that neither any interested party nor the
Department has previoudy addressed collgpsing in the context of this review, and concedes that its own
arguments regarding TKVDM have been limited to what is gppropriatdy included in the scope of the
order and thus subject to this proceeding. If the collapsing issue had been raised in an earlier and timely
manner, petitioners argue they, aong with the Department, would have had the opportunity to focus on
thisissue and develop afull record of information, including new information where necessary. Since
TKN firg introduced the collgpsing issue in its case brief, petitioners submit it is dlowable and proper
to congder additiond information concerning thisissue. Petitioners dlaim the Department should
exercise the discretion granted under section 351.301(c)(2) of its regulations and request that TKN
place thisinformation on the record or ese place it on the record itsdlf. Petitioners hold this information
is gppogite to and highly probetive of the collgpsing issue. Since this information comes from TKVDM
itsdlf, petitioners maintain, TKN should not object to its introduction and use to clarify the record.
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Further, petitioners submit, as a matter of law the Department is required to consider this additiona
information when addressing TKN'’s collgpsing argument.  Petitioners cite Sanyo Elec. Co. v. United
States, 86 F. Supp. 2d 1232, 1239 (CIT 1999), in which the CIT found that “[t]he record . . . isnot
limited soldly to those documents submitted to the ITA....” Petitioners contend it should be non-
controversid to incorporate additiona information from TKVDM itsdf because it furnishes additiond
evidence related to one of the centra lega issuesraised by TKN in its case brief. Although the record
currently supports afinding that collgpsing is required, petitioners assart this additiond information is
highly relevant and would permit the Department to conduct a more accurate and better-supported
andyss of theissue.

With respect to TKN'’s contention that there is not a significant potential for TKN or TKVDM to
manipulate each other’ s prices or production, petitioners counter there is significant potentid for the
TKN or TKVDM to manipulate each other’s prices or production. Petitionersargue TKN's
argument concentrates on the potentid the entities have for directly manipulating one another.
According to petitioners, it is necessary to analyze the level of cross-ownership, cross-management and
cross-production only in cases where two entities are affiliated in isolation. Petitioners state those
andyses show whether nomind &ffiliation such as afive percent ownership by one company in a second
company leadsto a potentia for the first company to manipulate the pricing or production policies of
the second. However, petitioners assart, in the case at hand, TKN and TKVVDM are subsidiaries of
the same parent company, TKS, and of the same ultimate parent company, TKAG.

Petitioners hold it is undisputable that TKAG, through TKS, possesses the control necessary to be
“legdly or operationally in a position to exercise restraint or direction” over TKN and TKVDM, as per
section 771(33)(F) of the Tariff Act. Inthe origind investigation, petitioners state, the Department
required the Thyssen resdlersin Germany to respond to the Department’ s questionnaire due to the
nature of their affiliation. Specificaly, petitioners cite to “Memorandum from Charles Ranado, Case
Andyst, Through Robert James, Senior Import Compliance Analyst, and Richard Weible, Director,
Office 8, To Joseph A. Spetrini, Deputy Assistant Secretary, Enforcement Group [11, Antidumping
Duty Investigation on Stainless Sted Sheet and Strip (SSSS) in Cails from Germany: Affiliation Issue
regarding Krupp Thyssen Nirosta GmbH (TKN) and Thyssen AG” dated December 16, 1998, pages
7-8, incorporated by referencein Find Determination of Salesat Less Than Fair Vaue, Stainless Stedl
Sheet and Strip in Coils From Germany, 64 FR 30710, 30723 (June 8, 1999) (Origind Invedtigation),
which gated that “ Thyssen's sole or mgority ownership of its various affiliates places Thyssenina
position to direct or restrain these companies’ activities within the meaning of the satute.”

Even without any laterd linksin ownership or management between TKN and TKVVDM, petitioners
contend, these companies are subordinate to the control of their common parent company (TKAG
through TKS). Therefore, petitioners maintain, TKAG, through TKS, ultimately has the ability to
manipulate pricing and production priorities should it decide, for ingance, that such manipulation
bypasses antidumping duty liabilities. In fact, petitioners assert, TKN has conceded there is also cross-
membership in TKN’sand TKVDM'’ s supervisory boards. Petitioners clam TKN’s contention that
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board membership was not dispositivein Stainless Sted Bar from Germany fails on severa accounts.
Fird, petitioners note, each case must be decided on the basis of its own record. Further, petitioners
date, the Department considered the question of joint board membership during the origina
investigation of this proceeding when it determined the nature of affiliation with and level of control over
TKN by Thyssen AG (now TKAG) as a 40 percent minority shareholder. Petitioners point to the
Origind Invedigation at 30723-24, in which the Department stated that the “totdity of other evidence
of control,” including joint board membership, resulted in afinding of both ffiliation and control.

Citing TKN'’s October 11, 2001 questionnaire response at Attachment A-3-C and its May 30, 2002
supplemental questionnaire response a Attachment 37, page 2, petitioners assert TKN aso failsto
note that Dr. Helmut Hadrys, the board member who sits on both TKN’s and TKVDM'’ s Supervisory
Boards, is Chairman of TKN’s Supervisory Board (“Aufschtsrat”) and is also amember of the
Executive Board (“Vorgtand”) of TKS. Referring to these cites again, petitioners point out that TKN
and TKVDM have another common Supervisory Board member, Dr. Christian Bormann.

According to petitioners, TKN and TKVDM aso share production tolling arrangements. Referring to
Wire Rod from India 1999-2000, petitioners contend the use of a centrd toll operation was essentid in
making the decision to collgpse. In that case, petitioners note, the Virgy Group companies, without the
control and direction of ajoint parent entity, utilized an unaffiliated toll operator. Citing TKN’s
November 5, 2002 questionnaire response at D-6 and TKVVDM’ s November 5, 2002 questionnaire
response at D-3, petitioners note that TKN and TKVDM, who are jointly owned and controlled by the
same parent organization, relied upon the affiliated and dso jointly- controlled entity TKS to hot-roll
sheet and strip.  Further, referring to TKN’ s October 11, 2001 questionnaire response at Attachment
1, petitioners state TKVVDM purchased a certain amount of TKN finished products, which TKN
wrongly dismisses as“avery smdl quantity . . ..” Petitioner’s Rebuttal Brief at 27, citing TKN's Case
Brief at 33. Based on these facts, petitioners assert, the Department should find that TKN and
TKVDM “aein fact operationdly intertwined for production and sdes” Petitioners Rebuttd Brief at
27.

In conclusion, petitioners contend the evidence establishes both TKN and TKVVDM are able to, and
do, produce both smilar and identica products. Further, petitioners hold, the evidence establishes
thereis de facto and de jure control over TKN and TKVDM by their parent organization that would
permit direct manipulation of price and production priorities, and there are mutua board memberships
and commercid relationships that intertwine the entities' production and sales practices. Therefore,
petitioners argue, based on the totdity of the evidence on the record, the Department should collapse
TKN and TKVDM for the find results.

Department’s Position:

The Department gppropriately collapsed the sdles of TKN and TKVDM and issued a single rate for
the consolidated entity. We based this decison on the totality of the evidence. In order to collapse two

Page 11 of 30



entities under the Department’ s regulations, past manipulation of price or production need not have
occurred. Rather, the regulation requires that we find asignificant potentid for manipulation. The
regulaion clearly definesthe criteriafor collgpsing in section 351.401(f)(1) and (2), and we outlined in
detail the decison to collgpse the two entities in amemorandum dated February 3, 2003. See
Memorandum: Affiliation Issue Regarding TKN and TKVDM from Petricia Tran to Joseph A. Spetrini,
February 3, 2003 (Affiliation Memorandum).

TKSisamgority owner of both companies, TKN and TKVDM. See Affiliation Memorandum. TKN
and TKVDM'’simmediate parent company, TKS, has asgnificant amount of control over these two
companies through its equity ownership. Dr. Hmut Hadrys is the Chairman of TKS's Executive
Board, and Chairman of TKN and TKVDM'’ s Supervisory Board. In addition, Dr. Christian Bormann
isamember of TKS's Executive Board and TKN and TKVDM's

Supervisory Board. See TKN'’s October 12, 2001 submission Exhibit A-3C, May 30, 2002 Exhibit
D-27 page 27, and May 30, 2002 Exhibit D-38 page 20. The Department’ s regulations do not require
that these board members must oversee daily operations in order to make a collgpsing determination;
their mere presence is sufficient to indicate the potential for manipulation. The third criterion outlined by
the Department’ s regulation as stated above is met by TKN’s sdlesto TKVDM and the production of
subject merchandise by both companies. The grades which TKVDM and TKN commonly produce
are DIN 4767, DIN 4876, DIN 4529, DIN 4562, and DIN 4860. There need not, however, be
complete overlap in their production. See TKN’s November 6, 2001 response at B-6 and VDM’ s
November 6, 2001 response a& B-5. Accordingly, in the find results of this adminigrative review we
have continued to treat TKN and TKVVDM as a single entity, and to issue a single cash deposit rate for
both TKN and TKVVDM.

Comment2  Indirect Salling Expenses Incurred in the Home Market

Petitioners argue that the Department erred by not continuing to deduct indirect selling expenses related
to U.S. economic activity incurred in Germany (DINDIRSU, DINDIR1U, DINDIR2U) from U.S.
price as the Department did in the last review of this case, 4 Germany 1999 - 2000. Petitioners
assart that the Department’ s adminigtrative precedent from the first review represents a considered
factud and legal determination that should be followed in the current review. They assert thet the
record of thisreview contains no new evidence that supports either reconsideration or reversa of this
prior determination. In such Stuations, where the record contains no new evidence to warrant
reconsideration of the determination at issue, petitionersingst the Department’ s practice is to follow its
prior determination, for the sake of adminigtrative regularity and consstency. They cite: Prdiminary
Results and Rescission in Part of Antidumping Duty Adminigrative Review: Gray Portland Cement and
Clinker From Mexico, 67 FR 57379, 57380 (Sept. 10, 2002);_Prdiminary Results, Intent to Partidly
Rescind and Postponement of Final Results of Countervailing Duty Adminidrative Review: Stainless
Sted Sheet and Strip in Coails from the Republic of Korea, 67 FR 57395, 57399 (Sept. 10, 2002);
Preliminary Results and Rescission in Part of Antidumping Duty Adminidrative Review: Gray Portland
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Cement and Clinker From Mexico, 66 FR 47632, 47633 (Sept. 13, 2001); and Certain Stainless Stedl
Butt-Wedd Pipe Fttings From Taiwan: Prdiminary Results of Antidumping Duty Adminigtrative Review,
66 FR 36555, 36556 (July 12, 2001).

Petitioners maintain TKN has reported the same economic activities when reporting indirect seling
expensesfor U.S. sdesrecorded in Germany asit did in the first review. Petitioners contend TKN
reported indirect sdling expenses in Germany relaing to sdesto the U.S. market, such as, technica
services, marketing, sales support and transportation support supplied by TKN. Petitioners dso
maintain that TKN claimed that such sdling functions and expenses were “low” or “minimaly related’
to the CEP transactions to the first unaffiliated U.S. customer. Petitioners assert that TKN made smilar
clamsin the prior review and the Department’ s verification determined that DINDIR1U and
DINDIR2U should be deducted from CEP. Petitioners argue that, if the economic activities
undertaken have changed subgtantidly in the year after the prior period reviewed by the Department, it
was incumbent on TKN to prove such changes. Petitioners cite Mannesmannrohren-Werke AG v.
United States, 120 F. Supp. 2d 1075, 1086 (CIT 2000) as precedent for TKN to bear the burden of
developing record evidence, if it wanted

the Department to alter its calculation approach. Petitioners assert TKN did not request a different
methodological gpproach nor present record evidence supporting reconsideration or reversa of the
Department’ s determination from the last review.

Petitioners argue that the preamble to the Department’ s regulations, pursuant to 19 CFR 351.402,
directs the Department to deduct all CEP expenses rdated to the sde to the first unaffiliated U.S.
customer. See Antidumping Duties, Countervailing Duties, Findl Rule, 62 FR 27296, 27351 (May
19,1997). Petitionersings the language reflects the Department’ s policy of deducting from CEP any
cogtsincurred in sdling to U.S. customers even if the U.S. economic activity was paid for and/or
recorded by a branch of the producer not physically located in the United States. Petitioners maintain
the factua and legd determinations reached by the Department in the firgt review remain unchanged,
and the conclusion, petitionersingg, asto how these expenses should remain unchanged for the find
results of thisreview. Petitioners cite Sainless Sted Plate in Cails from Belgium where the Department
deducted indirect sdling expenses related to U.S. economic activities booked by ALZ in Belgium, but
incurred on behdf of the sales to the first unaffiliated customer in the United States. See Stainless Sted!
Plaein Cails from Bdgium; Preiminary Results of Antidumping Duty Adminigtrative Review, 67 FR
69354, 39355 (June 7, 2002).

TKN argues that petitioners assertion that the Department must necessarily deduct indirect sdling
expenses incurred in the home market from CEP is mistaken. Moreover, TKN asserts that the Court
of Internationa Trade (CIT) has upheld a change in the methodology where it leads to the ca culation of
“more accurate dumping margins’ and does not disadvantage a respondent that has specifically relied
on the prior methodology. TKN maintains that current law precludes the deduction from CEP of
indirect selling expenses in the home market. According to TKN, the Department’ s recent
interpretation of this issue provides that only indirect salling expensesincurred in the home market that
are associated with the downstream sale to the unaffiliated U.S. customer are properly deducted from
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CEP. According to TKN, the Department’ s recent interpretation of thisissue provides that only
indirect selling expenses incurred in the home market that are associated with the downstream sdeto
the unaffiliated U.S. customer congtitute proper deductions from CEP. Theindirect sdling expenses,
TKN continues, incurred in the home market that are associated with the sale from the producer or
exporter to the affiliated U.S. customer are not deductible under the statute or administrative
interpretation. See Mitsubishi Heavy Indudtries, Inc. v. United States, 15 F. Supp.2d 807,818 (CIT
1998).

TKN asserts that according to the CIT, the CEP methodology is intended to determinea U.S. price
caculated to be, as closely as possible, a price corresponding to an export price between unaffiliated
exporters and importers. See TKN Rebutta Brief a 4. TKN interprets the objective in making CEP
adjusmentsto U.S. priceisto identify indirect selling that would not exist in an EP sde and deducted
those expenses. TKN concludes only indirect sdlling expenses incurred in Germany on the sale to the
unaffiliated downstream customer (as opposed to those incurred on the sale to the affiliated U.S.
importer) may be deducted from CEP.

TKN contends that the Department must adjust DINDIRSU to deduct expensesthat are not

associated with the downstream sdle. TKN states the expenses included in DINDIRSU consist of 1)
marketing, 2) U.S. sdles department’ s expenses, 3) the technical services department’ s expenses, and
4) the trangportation services department’ s expenses. TKN suggests removing the marketing and
trangportation components from DINDIRSU because they relate directly to salesto the affiliated U.S.
customer and instead applying a methodology that would reduce the current amount of expenses
reported in DINDIRU. To effect this change, TKN proposed, using factors derived by dividing the
sum of (warranty expenses (WARRU) + credit expenses (CREDITU) + commissions (COMMU) +
indirect selling expenses (INDIRSU) + inventory carrying cost (INVCARU) * quantity (QTYU)/100
by the sum of (transfer price (TRANPRU) - DINDIRSU) * QTY U/100.

Department’ s Position:

We disagree with petitioners. Aswe stated in Taper Roller Bearings and Parts Thereof, Finished and
Unfinished, from Japan, and Taper Roller Bearings, Four Inches or Lessin Outside Diameter, and
Components Thereof, from Japan; Find Results of Antidumping Duty Adminidrative Reviews and
Termination in Part, 62 FR 11825, 11834, (March 13, 1997), we will deduct from CEP only those
expenses associated with economic activitiesin the United States which occurred with respect to sales
to the unaffiliated U.S. customer. While the Department did deduct DINDIRSU from CEP in the
previous review, the facts on the record in the 1999-2000 review and thisreview differ. The
Department deducted DINDIR1U and DINDIR2U from CEP because Krupp Hoesch Steel Products,
Inc. (KHSP) was closing down its operation as explained below. No such shutdown of operations
occurred in the instant review.

On October 1, 2000 TKN established ThyssenKrupp Nirosta North America, Inc. (TKNNA) asan
outgrowth of the fina merger of Thyssen AG and Krupp-Hoesch Krupp AG and consolidated sdes
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operation in North Americato asngle fadility at officesin Bannockburn, Illinois. During the
Department’ s verification of U.S. sdlesin Wayne, New Jersey on July 18 through 21, 2001, KHSP's
Detroit headquarters was no longer in operation and the New Jersey office closed at the end of the
veification. See Memorandum to the File: Verification of Information submitted by Krupp Thyssen
Nirogta (TKN) on behdf of its affiliate Krupp Hoesch Sted Products, Inc., August 22, 2001. The
closure of KHSP presented a unique situation, where the Department concluded TKN played amore
activerole of sdesto unaffiliated U.S. customers. Therefore, it was appropriate for the Department to
deduct DIRDIR1U and DINDIR2U from CEP. However, as stated above the Department will only
deduct expenses associated with economic activities in the United States which occurred with respect
to salesto the unaffiliated U.S. customer. DINDIRSU are sdling expenses incurred with respect to
sdesto affiliated U.S. resdllers. The record further establishes that TKNNA assumed KHSP' s
inventory, saff, and accruas rdaing to transferred inventory. See TKN'’s October 12, 2001
questionnaire response at A-9 and A-10.

Based upon the foregoing, in the fina results of this review the Department deducted DINDIRSU from
CEP on the remainder of KHSP' s U.S. sdles (July 2000 - September 2000). The Department
continued to not deduct DINDIRSU from CEP for dl other U.S. sdles.

Comment3  Missing Physical Characteristics

TKN argues the Department should reverse its gpplication of adverse facts available to a smal number
of home market sales by NSC for which certain product characteristic data was unavailable. TKN
asserts the gpplication is contrary to the antidumping statute and inconsistent with binding case
precedent. Referring to the gpped of the origind investigation, Krupp Thyssen Nirosta GmbH v.
United States, Slip Op. 00-89 (CIT 2000) (TKN v. United States), TKN asserts the Department
cannot apply adverse facts available unlessit determines the respondent is able to comply with the
applicable requirements. TKN notes, “[i]n making afinding required by 19 U.S.C. 1677¢(b) that a
party hasfailed to act to the best of its ability, Commerce must decide what the party was able to do.”
The CIT gated further that “[i]n cases where a respondent clams an inability to comply with the
[Department’ g requests for information, the Department may permissibly draw an adverse inference
upon a reasonable showing that the respondent, in fact, could have complied.”

TKN dates the sdes at issue involve asmdl amount of mostly non-prime merchandise that were sold in
“bundles’ of assorted products. The merchandise, having been sold in this manner, has certain product
characterigtics - hot/cold-rolled (ROLLH), gauge (GAUGEH), finish (FINISHH), width (WIDTHH),
and temper (TEMPER) - which varied from package to package within each invoice line-item. Asa
result, TKN contends, Nirosta Service Center (NSC's) invoicing system did not track specific product
characterigtic data for the merchandise. TKN maintains for asmall number of NSC sdes, product
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characteristic information could not be reported, despite cross-checking further with its packing lists.
TKN suggested the Department should exclude the NSC sdles from its analysi's, because the mgjority
of these sdles were of non-prime merchandise which, TKN contends, could not be matched to any
U.S. sales and the quantity of prime merchandise was smdll.

TKN asserts that according to the Court’ s analysis the Department cannot apply adverse facts
available unlessit determines that the respondent is able to comply with the requirements. TKN claims
there is no evidence on the record to suggest that TKN is able to report the actua product
characterigtic information for the NSC sales. TKN further maintainsit explained to the Department that
NSC does not retain specific product characterigtic information for merchandise sold in “bundles’ and
that, even when packing list information is used to recreate the data, there remain certain sdlesfor which
no actua product characteristics are available. Referring to American Silicon Technologies v. United
States, 110 F. Supp. 2d 992, 1003 (CIT 2000), TKN arguesthe CIT has rejected the use of adverse
facts available where a party is unable to respond to provide information regardiess of the number of
opportunities to do so.

In addition, TKN argues the Department’ s claim that TKN did not propose any “aternative’ with
respect to the unavailable product characteristic data does not support the application of adverse facts
avallable. TKN assartsthat section 782(c)(1) of the Tariff Act does not authorize the

Department to gpply an adverse inference where a party fails to propose an dternative for otherwise
unavailable information. Section 782(c)(1), TKN contends, relates to the Department’ s authority to
change the reporting requirements when a party notifiesthe Department of difficulties posed by the
requirements and proposes an dternative reporting methodology. Therefore, TKN assertsit is
permissible for the Department to “modify such requirements to the extent necessary to avoid imposing
an unreasonable burden on that party.” See TKN’'s Case Brief at CB-13. TKN further contends the
Department’ s supplemental questionnaires did not request TKN to fill the gaps in the reported product
characteristics with surrogate data. TKN argues the factua data needed to calculate surrogate product
characterigtics, as was done in the last adminigirative review, is and aways has been on the record of
this proceeding.

TKN maintains that the most gppropriate approach (under precedent established by both the
Depatment and the CIT) isto exclude the NSC sdes from the margin caculations rather than tofill in
the missing product characteristics for those sdles. TKN notes that lines 2444-2446 of the
Department’s Modd Match program preclude home market sales from use as possible matches if those
sdesinclude missing physicd characteristics or physical characterigtics that are unaccounted for in the
Department’ s hierarchy of model match characteristics. TKN refersto the previous administrative
review and notes that the Department excluded a number of home market transactions by downstream
reseller TSSC. It aso references AK Stedl Corp. v. United States, Slip Op. 97-152, 1997 WL
728284 (CIT 1997). TKN statesthat in that case the respondent informed the Department that there
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were a number of saesin the home market for which it was unable to provide product characteristic
information. The mgority of these sales were seconds (non-prime). However, some of the sdleswere
“excess’ prime saes, that is, sdes of prime merchandise sold at areduced price for which full and
complete product characteristics information was not needed to make the sdle to the customer. TKN
contends that the Department, in that case, determined to exclude the sales asissue, based on three
criteria. Firgt, the missing product characterigtics of the excess prime merchandise were not
“commercialy meaningful”, knowledge about the product characterigtics of the merchandise was not
important to customers. Second, the number of affected excess prime sdeswas very smdl (lessthan
5% of total home market sdes). Third, the respondent had reported al the product characteridticsiit
could. TKN asserts smilar circumstances apply in this review.

TKN contends the number of sales missing product characterigticsis inggnificant and its remova from
the calculaion would not have any digtortive import on the welghted-average home market net price.
However, if the Department declines to exclude the NSC sales, TKN asserts the Department should
retain the product characteristics it was able to report and apply neutrd facts available by filling in the
missing product characterigtic information using the same methodology asin the 4 Germany 1999 -
2000. TKN maintansin the 4 Germany 1999-2000 review it caculated substitute product
characteristics for NSC sdes by determining finish, gauge, and width averages for prime and non-prime
merchandise based on other sales to the same customer.  If there were sdles for which this could not
be done, TKN calculated the average finish, gauge, and width for prime and non-prime sales generaly.
TKN contends the factual data hecessary to calculate these customer-specific or genera prime and
non-prime averagesis on the

record of thisreview.

TKN suggests an dternative, if the Department continues to gpply an adverse inference, of applying the
product characteristic data of the highest-priced home market control number of the same prime grade
sold by NSC in the home market. TKN argues the Department’ s methodology in the Preliminary
Results was not accurate because its first choice was to apply surrogate data not sold by the same
company or even in the same market asthe NSC sales. Moreover, TKN notes that the second choice
of surrogate date is not limited to sales by NSC, nor does it distinguish between different grades or
sdes of prime and sales of non-prime merchandise.

Petitioners argue the Department should continue its gpplication of partid adverse facts available for the
find results of thisreview. Petitioners contend product characterigtics such asfinish and gauge are
critica components of the Department’s mode matching, and fundamentally influence the manner in
which sdes are matched for the dumping analysis. Petitioners assert the missing information is
necessary and critica to the integrity of a sound dumping caculation, because it directly changesthe
matching of sadlesfor purposes of the dumping caculation. Petitioners dispute TKN's claim that the
Department’ s determination to gpply partid adverse facts available isimpermissible and note the
Department repeatedly requested the missing information. Petitioners contend TKN never claimed that
it could not report the requested data or that reporting them would be unusualy burdensome.

Page 17 of 30



Petitioners further assert the Department requested the missing data on no fewer than three separate
occasons. Ptitioners contend, in so doing, the Department fully satisfied the judicid requirement that it
“fairly request” the data from respondents. Helmerich & Payne, Inc. v. United States, 24 F. Supp. 2d
304, 308 (Ct. Int'l Trade 1998); Koyo Seiko Co. v. United States, 92 F.3d 1162, 1165 (Fed. Cir.
1996).

Petitioners further assert TKN claimed that it would be compelled to manudly review its packing list to
extract the missing information, however it could not do so “within the time provided.” Also, petitioners
state TKN described the sdes affected by the missing data was “ not relevant to the Department’s
determination.” See TKN’s April 26, 2002 SQR at B-3 and B-4. Petitioners submit the Department
indructed TKN to state whether manualy tracking the various missing e ements would be unusualy
burdensome. Petitioners aver TKN ignored the Department’ s question by not indicating that manudly
tracking these missing data would be unusudly burdensome. Petitioners argue TKN, its parent
company, and its affiliates are experienced, knowledgesbl e respondents who understand the
importance of completely and accurately reporting mode match characteridics in investigations and
reviews. In addition, petitioners note the sameissue arose in the $4 Germany 1999 - 2000, and
contend TKN and its affiliated entities could easily have adapted their computerized invoicing system to
capture all required data in order to present complete responses to the Department.

Petitioners further asserts that TKN's citation to Certain Corrosion-Resistant Carbon Stedl Hat
Products and Certain Cut-to-L ength Carbon Steel Plate from Canada 61 FR 13815 (March 28,
1996)(CSP from Cananda) and AK Stedl Corp. v. United States Slip Op. 97-152, 1997 WL 728284
(CIT 1997) (AK Stedl), are inapposite because TKN failed to act to the best of its ability. Petitioners
contend that in AK Stedl, the respondent demonstrated to the Department that they

were unable to report the missing characteritics, while the record evidence of this review demonsrates
that TKN did in fact fail to cooperate to the best of its ability. Moreover, petitioners aver that in CSP
from Canada, the respondent, Stelco, provided afull explanation of its inability to report the missng
characteristics. See 61 FR 13830. Petitioners further note, “ The Department verified that because of
the way that Stelco keepsiits records Stelco could not report the full physical characterigtics of the small
number of salesin question.” See 61 FR 13831. Petitioners argue TKN'’s actions and statementsin
the present review contrast the levels of cooperation demonstrated by Stelco in CSP from Canada

Petitioners also assart TKN's claim that the missing product characterigtics are not commercialy
meaningful is not persuasive. Petitioners contend the missing product characteristics concern such
fundamenta differencesin the subject merchandise as gauge, finish, hot versus cold rolling, width, and
temper. These characterigtics reflect attributes of the merchandise that result in fundamentaly different
costs, and that would cause the products at issue to be matches with fundamentally different U.S. sdes
in the dumping caculation. Petitioners declare in light of the record evidence and applicable law, the
Department’ s determination to resort to partid adverse facts available should be affirmed in the find
results.
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Petitioners further urge the Department to reject TKN’s suggestion of neutrd facts available.
Petitioners assert TKN’ s proposed methodology was not used by the Department in the first review.
Instead, they argue TKN mischaracterizes its regponse methodology and that it was a methodol ogy
applied only partidly by the respondent itself. Petitioners claim its examination of the record of the
prior review shows that NSC corrected most of its missng physical characteridtic fidlds by merging the
affected sales with the dectronic packing lists specific to each order. See TKN March 2, 2001 SQR
at SB-14. Only for the subset of NSC sales where packing list data could not be matched to sales did
NSC extrapolate “ probable’ finishes, gauges and widths from other sales without missing
characterigtics.

Petitioners maintain the methodology employed in the last review highlights TKN’s lack of cooperation
in the instant segment of the proceeding. Petitioners state TKN was repeatedly ingtructed to correct its
data and was afforded numerous opportunities to do so. Petitioner further contend that TKN chose to
ignore those ingtructions when it could have resorted to the el ectronic packing data used in the prior
review. Moreover, petitioners aver TKN had ample time either to correct the electronic data
processing of NSC and/or to conduct manual examination of saes-gpecific documentation, asit actualy
had donein the prior review for al TES sdes and for most TSSC sdes, given the fact that it now had
to know both the requirements of the questionnaire and the limitations of its record keeping.

Petitioners Rebuitd Brief a 15.

Findly, with respect to TKN’s argument that partid adverse facts available sdected by the Department
isnot rationaly related to the respondents home market sdles missng model maiching characterigtics,
petitioners state the Department’ s gpplication of facts available baanced the need to match NSC's
home market sles with missing product characterigtics and the dement of adversty, by applying, in the
first instance, the product characteristics from the lowest-priced U.S. control number. These dataare
rationally related to the respondent and

maximize the likelihood that the sdes to which the data are gpplied will be matched in the dumping
cdculation. The dternative partid adverse facts, using the highest-priced home market control number
of the same grade, amilarly effectuate the need for an adverse inference and the god of maiching the
sales with missing product characteristics. Petitioners assert TKN's complaint that the data selected by
the Department are not specific to NSC should be dismissed. Petitioners contend that when selecting
from adverse facts available, the Department is not bound to select and apply perfect data. Information
sdected asfacts available, and certainly as adverse facts available, “is not necessarily accurate
information, it is information which becomes usable because a respondent has failed to provide accurate
information.” Petitioners Rebutta Brief a 15. Petitioners submit the use of data designed to maximize
the possibility of a match in the dumping calculation reflects a reasonable and rationd god; the selection
of data that originated from the respondent under review properly fulfills the need to use datathat are
rationally related to the respondent. Because the data came from the respondent under review, by
definition they reflect the respondent’ s customary selling practices. Petitioners conclude the

Department should continue to apply these data as partid adverse facts available in the fina results of
thisreview.
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Department’ s Position:

Because TKN did not provide dl of the physica characterigtics for its affiliated reseller as we required,
we determine that neutra facts available are warranted, pursuant to section 776(a)(1) of the Act.
Therefore, asin thefirs review of this case, in the find results of this review we have used the average
physicd characterigtics taken from TKN' s sdes data to remedy the sales with missing product
characteristics. Petitioners are incorrect in their assertion that TKN’s proposed methodology was not
utilized in the firgt adminidrative review. Inthe S4 Germany 1999 - 2000, TKN merged the sdles with
missing characteristics to NSC' s packing ligt; next, if characteristics were still missing, TKN calculated
the average of finish, gauge, and width. Petitioners assert TKN did not resort to its electronic packing
data. See Petitioners Rebutta Brief at 15. However, as TKN gated inits July 19, 2002 supplemental
response, TKN did indeed extend its attempt to remedy the missing physical characteristics by merging
the product characterigtic data from the NSC's ectronic packing list. While we acknowledge TKN
did not, for the Prdliminary Results, calculate the averages for finish, gauge, width, temper, and hot/cold
rolled as the second step in the methodology it applied in the S4 Germany 1999 - 2000, TKN did fully
explain the circumstances wherein product characteristics were missng, and provide a computer
program to attribute average product characteristics to those saes in which product characteristics
weremissing. This gpproach, moreover, is condstent with the methodology utilized in the first review of
this case.

Upon further review of the record evidence we have declined to gpply adverse facts available, because
the Department has determined that TKN has to the best of its ability provided the physical
characterigtics for its affiliated resdller, NSC. By merging its product characteritics with NSC's
eectronic packing list, TKN has provided the most precise data available from its accounting system.
Therefore for the find results of this adminigtrative review, the Department will gpply the second step to
the methodology utilized in the 4 Germany 1999-2000 of caculating the most prevaent vaue for
finish, gauge, width, temper and hot/cold rolled.

Comment4  Non-Dumped Sales

TKN saesthat in the preliminary results, the Department calculated the overdl dumping margin by
assigning a zero-percent dumping margin to U.S. sdes made a or above home market prices. TKN
argues that the practice of “zeroing” congtitutes aviolation of the Department’ s obligations under U.S.
law. Citing Federal Mogul Corp. v. United States, 63 F. 3d 1572, 1581 (Fed. Cir. 1995), Virg
Forgings Ltd. v. United States, 206 F. Supp. 2d 1288, 1296 n. 14 (CIT 2002), and Funaciao Tupy
SA. v. United States, 652 F. Supp. 1538, 1543 (CIT 1987), TKN datesit is awell-established
principle of U.S. law that the Department must interpret and gpply the U.S. dumping lawsin away that
does not conflict with internationd obligations, including obligations under the WTO Antidumping
Agreement. TKN assartsthis principle is rooted in Alexander Murray v. Schooner Charming Betsy, 6
U.S. (2 Cranch.) 64, 118 (1804) (Charming Betsy), in which the Supreme Court declared that “an act
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of Congress ought never to be construed to violate the law of nationsif any other possible construction
remains” TKN maintains the doctrine set forth by Charming Betsy is il in effect today.

TKN contends that nowhere does the antidumping statute direct the Department to assgn a value of
zero to negative dumping margins.  Noting that section 771(35)(A) of the Tariff Act defines*dumping
margin” as “the amount by which norma vaue exceeds the export price or constructed export price of
the subject merchandise,” TKN holds this provison does not indicate that only positive amounts should
be considered. Quoting Black’s Law Dictionary, TKN states the word “amount” is defined as “the
whole effect, substance, quantity, import result or Sgnificance.” Based on these definitions, TKN
argues the “amount” of the dumping margin can be negative.

TKN then cites section 771(35)(B) of the Tariff Act, which defines “welghted average dumping
margin” as the “ percentage determined by dividing the aggregate dumping margins determined for a
specific exporter or producer by the aggregate export prices and constructed export prices of such
exporter or producer.” TKN maintains this provision does not instruct the Department to assign avaue
of zero to negative dumping margins prior to aggregating the margins for each exporter or producer.
TKN arguesit is difficult to understand how “atrue weighted average margin can be caculated without
consdering the actua dumping vaues in the numerator where the corresponding sdes values are
included in the denominator.” Respondent’s Case Brief a CB-36.

TKN asserts the Department's “ zeroing” methodology appears to be based purely on adminigtrative
practice rather than on the statute. According to TKN, in the few instances in which the U.S. courts
have upheld “zeroing”, the courts did so solely on the basis that the Department's practice “was a
reasonable or permissble interpretation of U.S. law in the circumstances of the case” |d. (emphasisin
origind). For example, TKN argues, in Bowe Passat Reinigungs- und Washerietchnik GmbH v.
United States, 926 F. Supp. 1138, 1149 (CIT 1996), the CIT reluctantly sustained the practice, stating
it "introduces agatisticd biasin the cdculation of dumping margins”

TKN maintains the Department’ s interpretation of the statute, to the extent it is reasonable, is generaly
given deference under Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984) (Chevron). However, TKN argues, when the Department’ s interpretation is incons stent
with U.S. internationa obligations, such deference isingppropriate. TKN avers that Hyundai
Electronics Co., Ltd. v. United States, 53 F. Supp. 2d 1334 (CIT 1999) (Hyunda Electronics) is
indructive on thispoint. In Hyundai Electronics, TKN notes, the CIT contemplated a revocation
standard promulgated by the Department that recently had been rejected by aWTO pand. Whilethe
CIT eventudly found it was possible to reconcile the Department’ s revocation standard with the WTO
Antidumping Agreement, TKN states, the CI T stressed that Chevron and the Charming Betsy doctrine
must be applied together when the latter isimplied. Respondent’s Case Brief at CB-37-38, citing
Hyundal Electronicsat 1344.
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TKN asserts the same andysis must be gpplied in this case. Since the satute is silent with respect to
“zeroing” and the Department has adopted this practice as an interpretation of the statute, TKN claims
the relevant question is whether the Department’ s interpretation is compatible with the WTO
Antidumping Agreement. TKN contends the WTO Appellate Body’ s decision in European
Communities-Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from

India, WT/DS141/AB/R (March 1, 2001) (Bed Linen from India) establishes that “zeroing” is not
compatible with the Antidumping Agreement. TKN states that in Bed Linen from India, the WTO
Appelate Body uphed aWTO Pand finding that the European Communities (EC) had violated Article
2.4.2 of the Antidumping Agreement by “zeroing” negative price differences when computing the
aggregate dumping margin. According to TKN, in that case the WTO Panel noted the Antidumping
Agresment refers to dumping margins only in the context of the whole product. TKN contends that
since the EC defined the product as** certain bed linens from India,” it was bound to calculate an
aggregate dumping margin on the basis of that whole product group, not just the sub-group of saesthat
generated a positive dumping margin.” Respondent’s Case Brief at CB-39. TKN statesthe WTO
Panel and Appellate Bodies also determined the EC’ s approach prevented afair comparison of the
export price and NV, because the WTO found that by “zeroing” negeative margins “the EC had
effectively manipulated the prices of the subject products to produce a higher dumping margin than they
actudly generated.” 1d. TKN arguesit isirrdevant that the United States was not the gppelleein Bed
Linen from India. Furthermore, TKN assarts, it isaso irrdlevant that Bed Linen from India entailed an
investigation rather than an adminigtrative review because the terms of Article 2 of the Antidumping
Agreement are made gpplicable to the determination of assessment amounts in the context of
adminigtrative reviews by virtue of Article 9.3 of the Antidumping Agreement.

Since U.S. antidumping laws do not require “zeroing”, TKN argues, there is no direct conflict between
U.S. law and the WTO Antidumping Agreement. Further, TKN asserts, under the Charming Betsy
doctrine the U.S. antidumping statute must be interpreted in away that is compatible with the WTO
Antidumping Agreement. Therefore, TKN submits, any interpretation of U.S. antidumping law that
permits “zeroing” in the caculation of the aggregate dumping margin is prohibited as amaiter of U.S.
law under Charming Betsy.

Petitioners respond that in each ingtance in which the issue of “zeroing” has been raised, the Department
has correctly dismissed this argument and maintained its current practice. Petitioners cite as examples
Notice of Fina Determination of Sales at Less Than Fair Vaue: Carbon and Certain Alloy Sted Wire
Rod From Germany, 67 FR 55802 (August 30, 2002) (Wire Rod from Germany) and the
accompanying Issues and Decison Memorandum at Comment 10; Stainless Steel Wire Rod From
India; Final Results of Antidumping Duty Adminigtrative Review, 67 FR 37391 (May 29, 2002) and
the accompanying Issues and Decison Memorandum at Comment 5; and Notice of Fina
Determination of Sdlesat Less Than Fair Vaue: Structurdl Sted Beams from Spain, 67 FR 35482
(May 20, 2002) and the accompanying Issues and Decision Memorandum at Comment 15. Petitioners
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contend the Department’ s methodology as articulated in these decisonsis factualy and legaly distinct
from the methodology employed in Bed Linen from India. Therefore, petitioners assart, the WTO's
decison in that case does not gpply to dumping ca culations performed under U.S. law.

Petitioners argue the Department’ s current practice is consistent with the statute, which does not allow
non-dumped saes to be cancded out by sdles with dumping margins. Petitioners cite Wire Rod from
Germany and the accompanying Issues and Decison Memorandum at Comment 10, in which the
Department stated that sections 771(35)(A) and (B) of the Tariff Act “direct the Department to
aggregate dl individua dumping margins, eech of which is determined by the amount by which norma
val ue exceeds export price or congtructed export price, and to divide this amount by the value of al
sdes” Inthat case, petitioners sate, the Department found that the term “dumping margin” gpplies
only on a comparison-specific level and not an aggregate basis. Thus, petitioners maintain, the
Department’ s trestment of negative dumping marginsis fully consgstent with the statute and has been
determined by the Department to be consistent with the WTO. Petitioners therefore urge the
Department to maintain its standard cal culation methodology.

Department's Position: We disagree with TKN and have not changed our calcul&tion of the weighted-
average dumping margin as suggested by the respondent for these fina results. Aswe have discussed
in prior cases, our methodology is consstent with our statutory obligations under the Tariff Act. See,
eg., Bal Bearings and Parts Thereof From France, Germany, Italy, Japan, and the United Kingdom;
Find Reaults of Antidumping Duty Adminidrative Reviews, 67 FR 55780, (August 30, 2002), and the
accompanying Issues and Decison Memorandum at Comment 3. As discussed below, we include
U.S. sdlesthat were not priced below NV in the caculation of the weighted-average margin as saes
with no dumping margin. The vaue of such sdesisincuded in the denominator of the weighted-
average margin aong with the value of dumped sdes. We do not, however, dlow U.S. sdesthat were
not priced below NV to offset dumping margins found on other sdles. The Tariff Act directsthe
Department to employ this methodol ogy.

Section 771(35)(A) of the Tariff Act defines “dumping margin” as “the amount by which the normd
value exceeds the export price or constructed export price of the subject merchandise.” Section
771(35)(B) defines “welghted-average dumping margin” as “the percentage determined by dividing the
aggregate dumping margins determined for a specific exporter or producer by the

aggregate export prices and constructed export prices of such exporter or producer.” These sections,
taken together, direct the Department to aggregate al individua dumping margins, each of which is
determined by the amount by which NV vaue exceeds export price or CEP, and to divide this amount
by the value of dl sdes. The directive to determine the "aggregate dumping margins' in section
771(35)(B) makes clear that the Sngular "dumping margin” in section 771(35)(A) applieson a
comparison-specific level, and does not itsdf gpply on an aggregate basis. The Tariff Act does not
direct the Department to factor negative price differences (i.e., the amount by which export price or
CEP exceeds NV) into the ca culation of the weighted-average dumping margin. In other words, the
vaue of non-dumped salesis not permitted to cancel out the dumping margins found on other sales.
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This does not mean, however, that non-dumped sdes are ignored in cd culating the welghted-average
dumping margin. It isimportant to note that the weighted-average margin will reflect any non-dumped
merchandise examined during the POR: the vaue of such sdesisincduded in the denominator of the
weighted-average dumping margin, while no dumping amount for non-dumped merchandiseisincluded
in the numerator. Thus, agrester amount of non-dumped merchandise results in alower weighted-
average margin.

Furthermore, this is a reasonable means of establishing estimated duty-deposit rates in investigations
and assessing dutiesin reviews. The deposit rate we cdculate for future entries must reflect the fact that
the Customs Service is not in a position to know which entries of subject merchandise are dumped and
which are not. By spreading the ligbility for dumped sdes across dl reviewed sdes, the weighted-
average dumping margin alows the U.S. Customs Service to gpply thisrate to al merchandise subject
to review.

Finally, with respect to respondent's WTO-specific arguments, we note that U.S. law, as implemented
through the URAA, isfully consgtent with our WTO obligations.

Comment5  Financial Expenses

Petitioners urge the Department to revise TKN’ s reported net financia expense because petitioners
believe they contain two sgnificant errors: 1) the fallure to account for net exchange rate gains and
losses on payables; and 2) the incorrect use of long-term interest revenue to offset interest expenses.
Petitioners suggest the Department should use only the 2000/2001 exchange rate losses for TKN's
ultimate parent company TKAG as facts available because, petitioners assert, TKN submitted dataiin
an untimely, incomplete and inaccurate manner. Petitioners also contend that TKN failed to support its
clam that usng TKAG's exchange rate gain/loss data would condtitute a “double counting” of exchange
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rate gaing/losses. Petitioners assert that TKN did not show that its unconsolidated net exchange rate
gaing/losses were incorporated into the reported general and administrative expenses (GNA).
Petitioners cite Stainless Sted Bar from Germany as precedent to revise the reported net financial
expenses, because (asin Sainless Sted Bar from Germany) TKN used invaid offsetsto adjust
TKAG'sinterest expenses.

Petitioners assert that net exchange rate gains and losses for TKAG was reported late and not in the
form requested by the Department. Referring to TKN’s May 29, 2002 SQR at 4, petitioners contend
that TKN claimed it was not able to provide the net exchange rate gains and losses of its ultimate
parent company, TKAG, because the type of detailed information was not readily available. Petitioners
note TKN instead presented data on its own unconsolidated exchange rate gain and loss experience in
Exhibit D-31 of its supplementa response. Petitioners assert this methodology isincorrect, citing to the
Origind Invedigation, in which the Department dismissed the claim it should use the respondent’s own
foreign exchange and interest income rather than on the consolidated figures recorded in the parent’s
financid statements. Petitioners note that TKN did report TKAG' s gross exchange rate gains and
lossesinits July 19, 2002 SQR at 3, however petitioners contend, the data was not in the format
requested by the Department.

Petitioners maintain that TKN claimed it was not gppropriate to include exchange rate gains and losses
at the consolidated parent leve in arespondent’ s individua GNA and interest expense factors.
Petitioners state TKN claimed exchange gains and losses was fully reported at the respondent level as
part of TKN’'s GNA expenses. Petitioners assert the record evidence does not support TKN’s claim.
Petitioners contend TKN reported its GNA expenses for fiscal year 2000-2001, however its
cdculations do not show any line items concerning the inclusion of net exchange rate gains and losses
on payables. Petitioners argue exchange rate losses should be entirely gpplicable to accounts payable
(transactions related to a company’ s manufacturing activities) and exchange rate gains gpplicable to
accounts recaivable (financing activities, i.e., debt). Petitioners further ingst TKN did not include a
reconciliation exercise to demondgrate TKN's unconsolidated GNA expensesincluded net exchange
rate gains and losses when it submitted its FY 2001 financid statements on July 19, 2002. Petitioners
aver the record evidence does not support excluding exchange rate gains and losses at the consolidated
parent level in TKN'sindividud GNA or interest expense factors.

In addition, petitioners urge the Department to revise TKN’ s reported net financial expensesto correct
“invdid’ offsatsto TKN'’s parent company’sinterest expenses. Petitioners assert arevisonis
supported by the Department’ s determination in Stainless Sted Bar from Germany where the
Department disallowed proposed offsets because they were not short-term in nature. Petitioners aso
contend that TKN provided loose trandations of the origina German-language account headings

Since TKN failed to provided information on exchange losses rdated to financing activities, and TKN
knew the Department required this information, petitioners contend, the Department should make an
adverse inference based on TKAG' sfinancial statements. Petitioners urges the Department to
recdculate TKAG' s net financid expenses for the 2000 - 2001 fiscad period by including TKAG's
exchange rate loss to interest expenses (1 592 million) and alocating the entire amount over cost of
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goods sold (1 30,972 million). See Petitioner’s Case Brief at 20, citing exhibit D-48, D-50.
Petitioners maintain the resulting ratio, 2.07 percent, would be a more gppropriate financid ratio.
Alternately, petitioners state if the Department determines TKN does not warrant an gpplication of
partid adverse facts available, then a non-adverse facts available estimation of short-term interest
income should be caculated and applied. See Petitioners Case Brief at Attachment 2.

TKN contends that petitioners grosdy distorted the facts of the record in advocating the application of
partid adverse facts available with respect to the reported net exchange rate gains and losses. TKN
argues it provided a detailed description of the reasons why the level of account specificity required by
the Department was not available a the TKAG level. TKN assertsthat TKAG consolidated financia
Satement captures the financial information of more than 800 subsidiary companies, because, al of
these companies report only summary information to the parent, detailed account breakdowns do not
exis. TKN assartsit promptly reported information once it determined that it could differentiate the
aggregate exchange rate gains and losses by division.

TKN further asserts the data mentioned by petitioners are inggnificant to the Department’s COP and
CV cdculations. TKN contends the amount of net exchange rate gains and |osses represents a small
fraction of the TKAG cost of goods sold as reported on the consolidated income statement.
Specificaly, TKN points out, the net exchange rate gains and losses of 1 21.8 million is 0.070 percent
of 1 30,972 million reported as cost of goods sold in fiscal year 2000-2001. Moreover, TKN
believes it has cooperated to the best of its ability in supplying the information available from TKAG on
exchange gains and losses. Assuch, it isinappropriate, TKN argues, to apply an adverse inference to
itsinterest expenses.

TKN further assertsthere is no basis for petitioners to assume amgority or even the entirety of the
exchange rate losses is attributable to accounts payable. TKN maintains less than 10 percent of its
own exchange gains and losses was attributable to accounts payable, therefore TKN asserts, the
record does not suggest that a disproportionate share of the exchange rate losses should be attributed
to accounts payable. TKN also assertsthat it is ingppropriate for the Department to include foreign
exchange gains and losses at the TKAG level in TKN’s net financid expenseratio. However, TKN
contends that if the Department determines that such amounts must be included, the Department, should
aoply neutra facts avalable. TKN proposes the neutrd facts available should be the net foreign
exchange gains and losses of gpproximately § 22 million that islisted in TKN's July 19, 2002
response.

Second, TKN argues that its exchange rate gains and losses are fully accounted for in its reported
G&A expenses. Citing to Exhibit D-31 in its May 30, 2002 supplementa response, TKN assertsiit
provided evidence of the specific accounts where exchange rate gains and losses are booked in its
financia accounting system. TKN argues that it demongtrated in Exhibit D-19 how the tota cost in the
cost digtribution matrix reconciled directly to its profit and loss satement. TKN maintainsthis
reconciliation demongtrates every expense account maintained in TKN’sfinancid accounting system is
reflected in the cost distribution matrix, including exchange rate gains and losses. TKN concludes
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adding any additiona exchange rate gains and losses to the amount would constitute double-counting,
and would overstate TKN’ s costs.

Third, TKN urges the Department to grant its clamed short term interest offset. TKN maintainsthe
Department’ s determination in Stainless Sted Bar does not constitute grounds for the application of
partid adverse facts available in the present review. At mogt, TKN dams, isasimilar recaculation
adjusting the reported financia expense factor.

TKN disputes petitioners assartion that TKN  intended to midead the Department with its description
of theincome accounts. TKN assartsit did not state that its description of the accounts congtitute a
litera trandation of the German-language account titles. Instead, TKN argues that it provided
additiona information in order to give context to the data being submitted. TKN asserts that providing
additiona information (which the Department requested on the composition of the account) should not
be interpreted to be inadequate or mideading.

TKN further argues if the Department decides to reject TKN's claimed offset for short-term interest
income, the Department should use information on the record to caculate a reasonable estimate of the
short-term portion of TKN’ stota interest income. As neutrd facts available, TKN asserts, the
Department should apply the same generd methodology as gpplied in Stainless Stedl Bar.  In that case,
TKN gtates, the Department identified the short-term assets and then imputed an amount of short-term
interest income attributable to those short-term assets. Citing to its July 19, 2002 SQR at exhibit D-50,
which contains TKAG' s balance sheet at page 167, TKN identified the short-term assets to be
marketable securities and cash and cash equivadents. To caculate the offsat, TKN suggests the
Department should apply the home market short-term interest rate to these total short-term assets.

Department’ s Position:

We agree in part with both petitioners and respondent. First, we agree with petitionersthat it is proper
to base interest and GNA expenses on FY 2001 data because that period corresponds most closely
with the POR. Thus, for the fina results we have based interest expenseson TKAG's FY 2001
consolidated financia statements, which are included at Exhibit D-50 of TKN’s July 19, 2002
supplementd questionnaire response, and GNA expenses on TKN’s FY 2001 audited financia
Statements, which appear at Exhibit 49 of its July 19, 2002 response.

Next, with respect to foreign-exchange gains and losses, we note the Department’ s established practice
isto include a portion of the respondent’s foreign-exchange gains and losses in the caculation of COP
and CV. See, eq., Noatice of Fina Determination of Sdes at Less Than Fair Vaue, Catan
Hot-Rolled Flat-Rolled Carbon-Quality Stedl Products From Brazil, 64 FR 38756, 38786 (July 19,
1999). Specificaly, it isour norma practice to include foreign-exchange gains and |osses associated
with financing transactions (i.e., debt) in the calculation of the financia expenserate. See Notice of
Final Determination of Sales at Lessthan Fair Vaue: Certain Cold-Rolled Carbon Steel Flat Products
from Tawan, 67 FR 62104 (October 3, 2002) and the accompanying Issues and Decision
Memorandum at Comment 5. We aso include foreign-exchange gains and lossesrelated to a
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company’ s manufacturing activities (e.q., raw materid purchases) in the caculation of G& A expenses.
See Natice of Find Determination of Sadles at Lessthan Fair Vaue, Certain Cold-Rolled Carbon Sted!
Hat Products from France, 67 FR 62114 (October 3, 2002) and the accompanying Issues and
Decison Memorandum a Comment 30.

Given the Department’ s normal practice regarding foreign-exchange gains and losses, we disagree with
TKN assertion that it isingppropriate to include exchange gains and losses a the TKAG level inthe
financia expenseratio. Sinceit isthe Department's palicy to base financid expenses on the highest
level of consolidation, it follows that foreign-exchange gains and losses on financing activities should be
based on the highest leve of consolidation. See Indudtria Nitrocellulose From the United Kingdom;
Find Results of Antidumping Duty Adminidrative Review, 67 FR 77747 (Dec. 19, 2002) and
accompanying Issues and Decision Memorandum.  Thus, because TKN did not account for foreign-
exchange gains and losses in the caculation of interest expenses, for the find results we have included
an amount atributable to foreign-exchange gains and losses incurred by TKAG on financing
transactions. However, we have not made this adjustment using an adverse inference, as suggested by
petitioners. Petitioners assertion that foreign exchange rate gains pertain entirely to accounts receivable
whereas foreign exchange losses pertain entirely to accounts payable isincorrect, asis their assertion
that we should limit this adjustment exclusively to the foreign exchange losses reported in Exhibit D-48
of TKN’s July 19, 2002 supplementd questionnaire response. Thisis so because (1) it is possible for
gains to arise from accounts payable and for losses to arise from accounts receivable and (2) as noted
above, we include gains and losses related to financing activities in interest expenses. Therefore, we
have cdculated this adjustment by including the net foreign-exchange gains and losses of 22 million
euros shown in Exhibit D-48. Moreover, we disagree with TKN’ s assartion that the inclusion of this
amount condtitutes the gpplication of neutrd facts avallable, Snceitsincluson is consstent with our
normal practice.

Regarding GNA expenses, we agree with TKN that its reported GNA expenses include foreign
exchange gains and losses. We have examined TKN'’stria baance for FY 2000, which appears at
Exhibit D-21 of its November 5, 2001 questionnaire response, and determined that the accounts
pertaining to foreign-exchange gains and losses are included the line item “ Other” on the cost matrix in
Exhibit D-19 of TKN’s November 5, 2001 submission. However, as noted above, it is gppropriate to
base GNA expenseson FY 2001. Thus, for purposes of calculating GNA expenses for the final
results, we have relied upon the GNA ratio reported in Exhibit D-29 of TKN’s May 30, 2002
supplemental questionnaire response.

Finally, regarding the offset for short-term interest income, we agree in part with TKN. Intwo
supplementa questionnaires dated May 8 and July 02, 2002, the Department requested that TKN

demondrate that dl interest income used to offset interest expensesin the financid expenseratio
cdculation qudified as short-term. Upon examining the information provided by TKN inits May 30
and July 19, 2002 SQRs, we found that TKN failed to substantiate that any of the eements making up
its reported offset were in fact short-term in nature. On these grounds, we have not accepted TKN's
reported offset to interest expenses for these final results. However, we disagree with petitioners
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assartion that an adverse inference is warranted in this case because the record shows that one of the
accounts on TKAG's FY 2001 consolidated balance sheet relates to short-term interest income.
Specificaly, the "cash and cash equivadents' account on the consolidated balance sheet generates short-
term interest income, and is related to the genera operations of the company. Thus, to account for any
interest income that TKN' s parent company would have earned during the fiscd year, we calculated an
estimated amount of interest income based on the * cash and cash equivaents’ account on TKAG's FY
2001 consolidated balance sheet. See TKN’s July 19, 2002 SOQR at Exhibit 50 page 167. Moreover,
we disagree with TKN that we should include the "marketable securities’ account in any estimation of
short-term interest income, since securities relate to the investment activities of the company and
typicaly do not generate interest income. Therefore, we did not include “marketable securities’ in our
caculation of estimated short-term interest income. We dso disagree with TKN that we should apply
the home market short-term rate of borrowing to total short-term assets (i.e., "cash and cash
equivaents') in estimating the amount of interest income earned. Ingtead, we have used an interest rete
that reflects the lending experience of TKAG. Consgtent with other cases, we have used this estimated
amount of short-term interest income to offset TKAG'sinterest expenses. See, eg., Sainless Sted Bar
and the accompanying Issues and Decison Memorandum at Comment 18.

See the Department’s Find Analys's Memorandum, dated February 3, 2003, for further details
regarding the recd culation of interest expenses.

Comment6  Clerical Errors
Parties dlege the following clericd errors:

1. TKN asserts the Department reca culation of general and administrative expenses (GNA)
inadvertently inflated the amount of TKN’s CONNUM -specific GNA expenses.

2. TKN contends the Department incorrectly included the amount of the nickel price adjustment in
its recaculation of TKN'sinterest expense. See line 1360 of the Model Match program.

3. Petitioners argue the Department erred in its definition of total cost of production (TOTCOP)
by not including generd and adminigtrative expenses (GNA) and financid expenses (INTEX).

4, Petitioners argue the Department erred in its use of the variable QTY = QTYU, ingtead of the
redefined QTYC = QTY U/100.

5. Petitioners argue the importer-specific assessment rates caculated in the Preliminary Results are

understated compared to the total company-wide dumping margin of 5.34 percent ad valorem.
They assert that the use of ENTVALU isinappropriate because it is the extended entry vaue,
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the entered value per unit price is multiplied by the quantity. Petitioners assert that the
Department should use the variable ENTPRU for the per-unit entry vaue.

6. TKN argue the Department erred by failing to convert TKVDM'’s cost data to a per metric ton
bass consstent with TKVDM'’s sales data and TKN' s cost and sales data.

Department’s Position:

The Department acknowledges that we have made the clerica errors noted above, which we have
corrected in our fina results. For dl program corrections and adjustments made in our find results, see
Fina Analysis Memorandum, February 3, 2002.

Recommendation

Based on our andysis of the comments received, we recommend adopting dl of the positions
et forth above. If these recommendations are accepted, we will publish the fina result of the
antidumping duty adminidrative review and the find dumping marginsfor dl firmsin the Federal

Regider.

AGREE DISAGREE

Faryar Shirzad
Assistant Secretary
for Import Administration

Date
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