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Summary

We have analyzed the comments in the case and rebuttal briefs submitted by interested partiesin the
antidumping duty investigation of sted fence posts from the Peopl€' s Republic of China (PRC). Asa
result of our analysis, we have made changes in the margin caculations. We recommend that you
gpprove the postions we have developed in the Discussion of the Issues section of this memorandum.
Bdow isacomplete ligt of the issuesin thisinvestigation for which we received comments from the

parties

Comment 1:  Department’ s Acceptance of New Information

Comment 22 Use of BaoSted’ s Market Economy Stedl Vaue

Comment 3:  Surrogate Vaue Sdlection for Steel Coil and Packing Materias

Comment 4:  Surrogate Vaue Sdlection for Powder Coating, Cod, and Hydrochloric Acid

Comment 5:  Surrogate Vaue Sdlection for Brokerage and Handling

Comment 6:  Surrogate Vaue Sdlection for Labor

Comment 7:  Exclusion of Labor Cogts from Calculation of Surrogate Overhead and Sdlling,
Generd and Adminigrative Expense (SG&A) Ratios

Comment 8.  Use of Gross, Rather Than Net, Materid Costsin the Calculation of Surrogate
Overhead and SG& A Rétios



Background

On December 4, 2002, the Department of Commerce (the Department) published the preliminary
determination in the antidumping duty investigation of stedl fence posts from the PRC. The period of
investigation (POI) is October 1, 2001, through March 31, 2002. We invited parties to comment on
the preliminary determination.

Discussion of the I ssues

Comment 1: Department’s Acceptance of New I nfor mation

In its case brief, the petitioner! submitted new information in an untimely manner regarding: 1) duties
and tariffs on imports of stedl; and, 2) the calculation of ratios for factory overhead, SG& A, and profit.
Subsequently, the Department rgjected the new factud information contained in this case brief, and
alowed the petitioner to resubmit its brief with the new factua information redacted. (See L etter from
the Department to Steel City Corporation dated March 17, 2003). On March 18, 2003, the
Department accepted the petitioner’ s redacted case brief.

Initsrebuttal brief, respondent Shanghai BaoSted Internationa Economic and Trading Co., Ltd.
(BaoSted) clamsthat the petitioner’ s redacted case brief ill included untimely new factud information.
According to BaoSted, the petitioner only complied partialy with the Department’s March 17, 2003,
request. Specificaly, BaoSted clams that the information regarding certain antidumping and anti-
subsidy determinations issued by the Department and the European Commission (EC), aswell as
information regarding duties and tariffs on imports of sted, and the caculation of ratios for factory
overhead, profit and SG&A, dill condtituted new information that was not submitted on the record prior
to the March 3, 2003, the deadline for new factua information. BaoStedl acknowledges that this
information is publicly available, however, it contends that by not placing the information on the record
prior to filing its case brief, the petitioner did not give interested parties the opportunity to comment on
the information. According to Baosted, “the mere fact that such information exists in the public domain
does not require the Department to consider the publicly available information, particularly if such
information is not timely submitted on the record to give parties the opportunity to comment.”?

BaoSted argues that the courts have upheld the Department’ s rgection of untimely factua information
on severd occasons, including opinions addressing the Codlition for Preservation of American Brake
Drum and Rotor Aftermarket Manufacturers v. United States, 44 F. Supp. 2d 229 (1999), and
Emerson Power Transmission Corporation v. United States, 19 CIT 1154 (1995). BaoSted also

! The petitioner in thisinvestigation is Steel City Corporation.

2 See BaoSteel’ s case brief at page 3.



notes that when parties submit untimely new factud information in case briefs, the Department has
rejected the entire case brief. See Natice of Fina Determination of Salesat L ess Than Fair Vaue:
Certain Hot-Rolled Carbon Stedl Flat Products From Kazakhstan, 66 FR 50397 (October 3, 2001);
Sulfanilic Acid From the People's Republic of Chinar Find Results of Antidumping Duty Administrative
Review, 66 FR 15837 (March 21, 2001); and Sparklers from the People's Republic of China: Find
Results of Antidumping Duty Adminidrative Review, 65 FR 43293 (July 1, 2000).

BaoSted requests that the Department reject the remaining new information in the petitioner’ s redacted
case brief. Alternatively, BaoSted requests that the Department note inits final determination that the
new factua information and cites to other cases presented by the petitioner has limited probative value
because the factua details of those cases (e.q., information from the EC dumping case) are not in the
record of this case.

Department’ s Position

We disagree with BaoSted that the petitioner did not comply with the directionsin our

March 17, 2003, letter regarding the redacting of new information from its case brief. \We note that on
March 17, 2003, Department officias spoke with the petitioner regarding its case brief and advised it
on how to redact the new factuad information and resubmit its case brief. (See Memo to the File from
Constance Handley (March 17, 2003)). The information provided by the petitioner in its redacted case
brief, merdly cited the existence of Chinese safeguard tariffs and EC case citations that provided limited
support for the legd arguments asserted by the petitioner and contained no new factua information. In
addition, the revised form of the petitioner’s case brief provided BaoSted sufficient notice and an
opportunity to respond to the petitioner’ s arguments through rebutta briefs. As a consequence, for this
find determination, we have consdered the petitioner’ s revised case brief submitted on March 18,
2003.

Comment 2. Use of BaoStee’s M ar ket Economy Steel Input Value

Inits case brief, the petitioner argues that the Department should disregard the market economy price
of the hot-rolled sted input purchased by Hangzhou Hongyuan Sporting Goods Company, Ltd.
(Hongyuan)® because it represents a distorted price. The petitioner contends that the market price
used by the Department in the preiminary determination was distorted because the United States has
an antidumping order in effect on the specific producer of the market economy input in country X.*
According to the petitioner, the EC aso has antidumping measures in place on hot-rolled sted from
country X and has cal culated a company-specific margin for the producer of Hongyuan's market
economy input. Further, the petitioner contends that the EC aso has anti-subsidy measuresin place for

3 Hongyuan was the producer of the subject merchandise sold by Shanghai BaoSteel International
Economic and Trading Co., Ltd. (BaoSteel) during the POI.

4 For the purposes of this public memorandum, we refer to “ country X" because the source country of the
market economy input is proprietary.



an dfiliate of the manufacturer of the hot-rolled sted purchased by Hongyuan. The petitioner notes that
these companies were collgpsed by the Department in a previous case. Therefore, it contends that the
subgdies found by the EC should be consdered to gpply to Hongyuan's supplier as well asits dfiliate.

In addition, the petitioner notes that the PRC has safeguard tariffs on hot-rolled sheets and coils from
country X, and that the PRC recently announced that it has raised the tariffs on imports of hot-rolled
sheets from country X.> Due to the above stated trade actions, the petitioner argues that thereis further
reason to believe or suspect that the prices of hot-rolled sted are distorted by subsidies or dumping,
and cannot be used in thisfind determination. The petitioner citesto severa casesin which the
Department has regjected the use of market economy input prices when there is reason to believe or
suspect that those prices are distorted. See Tapered Roller Bearings and Parts Thereof, Finished and
Unfinished, From the Peoplée's Republic of China; Find Results of 1999- 2000 Adminidiretive Review,
Partid Rescisson of Review, and Determination Not To Revoke Order in Part, (TRBS), 66 FR 57420
(November 15, 2001); Folding Metd Tables and Chairs From the People's Republic of China (Tables
and Chairs), 67 FR 20090 (April 24, 2002); and Certain Automotive Replacement Glass Windshieds
From the Peopl€e’' s Republic of China (ARG), 67 FR 6482 (February 12, 2002).

Furthermore, the petitioner contends that Hongyuan, the producer of the steel fence posts sold by
BaoSted, obtained hot-rolled sted at a distorted price because the trading company which sold the
market economy input in question, company A, has a direct relationship through ownership and control
with BaoSted’ s end customer, company B.6 The petitioner aleges that company A and company B
are dfiliated “through an intricate web of company relationships’” and that this relationship led to sdes
at distorted prices for hot-rolled stedl provided to Hongyuan during the POI. The petitioner provided
documentation regarding this dleged rdationship in its January 15, 2003, submission, demongtrating
that an internet search reveded that the address, phone number, and fax number of company A were
the same as the address, phone number, and fax number of an affiliate of company B. The petitioner
then linked company B to its ffiliate through internet searches showing the corporate structure of

company B.

Findly, the petitioner clams that the Department’ s verification report gives evidence of ardationship
based on the fact that Hongyuan's company officids stated that company B recommended that it
purchase hot-rolled stedl from company A.8 The petitioner aso notes that the Department’ s verifiers
obtained the business licences of company A and its dleged affiliate with the same address. The

5 See petitioner’ s case brief at pages 2-4.

8 For the purposes of this public memorandum, we refer to Hongyuan’ s supplier of hot-rolled steel as
“company A” and BaoSteel’ s end customer as“ company B” because the names of these companies are proprietary.

" See Petitioner' s case brief at page 4.
8 See Memorandum from Salim Bhabhrawala and Tisha L oeper-Viti to Gary Taverman Re: Verification of

Sales and Factors of Production Data Submitted by Shanghai BaoSteel International Economic and Trading Co., Ltd.
(BaoSted! Verification Report) at pages 9-10 (Feb. 20, 2003).




petitioner acknowledges that these licences showed that both company A’s and the aleged &ffiliate of
company B’s offices were located next to one another, and that both companies had no common
shareholders. However, the petitioner contends that none of these documents provide conclusive
evidence that there is no relationships between company A and the dleged &ffiliate of company B
because the business licences do not reveal company relationships. The petitioner dso argues that lack
of common shareholders does not prove that there is no relationship between company A, the aleged
affiliate of company B, and in turn, company B itself. Findly, the petitioner points out that no
explanation was provided by BaoSted for the fact that company A and company B’s afiliate had the
same phone and fax numbers.

For dl of the above reasons, the petitioner argues that the Department should find that the market
economy input price for Hongyuan's hot-rolled sted is distorted and should not be used in the find
determination.

Inits rebuttd brief, BaoSted argues that the Department should continue to use Hongyuan's actua
market economy prices to vaue the hot-rolled sted coil input because the petitioner has failed to
“identify any record evidence or credible legd basisto rebut the regulatory presumption in favor of
using market economy prices.”® BaoStedl contends that the petitioner’ s revised case brief incorrectly
asserted that stedd from country X is dumped or subsidized in this case because it has been dumped or
subsidized in other cases. BaoSted urges the Department to recognize that the findings in one dumping
case cannot be directly gpplicable to another dumping case, and affirms that even if “the Department
has the same respondent in cases involving different subject merchandise, the differencesin the periods
of investigation may affect the evaluation of corporate structure, sales data and cost data.”*® BaoSted!
also contends that citations to past cases cannot be a“per se” finding in current investigations due to the
differencesin past and present factud circumstances. For example, BaoSted contends that dumping
determinations by the EC are not comparable to dumping findings by the Department.

BaoSted aso argues that the petitioner’ s citations of TRBs, Tables and Chairs, and ARG, as
judtification for not using market economy prices when it has reason to believe or suspect that market
economy input prices are distorted by subsidies or dumping, is flawved. BaoSted notes that within these
cases, the Department has stated its practice was to “disregard market economy prices for imported
inputs as dumped only when the importing country has an antidumping duty order in effect for the
products in question.”** Therefore, BaoSted contends that the petitioner does not identify any find
findings or orders issued by the PRC againgt hot-rolled stedl from country X. BaoSted aso notes that
the existence of a dumping finding by the United States or EC on steel from country X does not show

% See BaoSteel’ s case brief at page 2.
19 Seeid. at page 4.

11 See BaoSteel’ s case brief at page 6; see also Tables and Chairs, 67 FR 20090 (April 24, 2002), and
accompanying Issues and Decision Memorandumat Comment 4.




evidence that there is dumping of sted from country X in the PRC.*2

Further, BaoSted dso argues that the petitioner misunderstands the legd standards distinguishing a
safeguard action from an antidumping action. According to BaoSted, a safeguard action in the PRC is
taken againg fairly traded imports, while dumping cases are brought againgt unfairly traded imports,
(i.e,, the cause of any price declines in a safeguard investigation must be shown to be by reasons of
increased imports rather than unfairly traded imports). BaoSted cites Certain Helical Spring Lock
Washers From the Peoplée's Republic of China; Find Results of Antidumping Duty Adminidrative
Review, 67 FR 69717 (Nov. 19, 2002) (Lock Washers) and the accompanying 1ssues and Decison
Memorandum a Comment 4, where the Department stated that “while the PRC may have taken
provisond safeguard measures againgt imports of sted including { sted wire rod}, this does not mean
that the PRC has made afinding of dumping.”

Findly, BaoSted argues that the petitioner has failed to identify any evidence indicating a reaionship
through company B’ s effiliate, between BaoSted and its customer (company B), or Hongyuan and its
supplier (company A). BaoSted notes that the petitioner’ s arguments about the affiliation between
company A and company B are factudly flawed because the Department verified the business licences
of company A and the dleged &ffiliate to company B. The Department noted that these companies did
not have the same address, but were located in different office suitesin the same building.** BaoSted!
notes that geographica or physica proximity cannot make companies “ affiliates’ according to the
Department’ s sandards. BaoStedl aso contends that the Department verified that company A and
Company B’'s dleged &ffiliate did not have any common shareholders during the POIL.2* The lack of
common shareholdersis evidence that there is no relationship between company A and the dleged
affiliate of company B, and in turn, there is no relationship between company A and company B.

BaoSted findly pointsto the fact that the phone and fax numbers listed in the website provided by the
petitioner in its January 15, 2003, submission, areincorrect. BaoSted notes that the webdte of the
dleged dfiliate of company B shows that the phone and fax numbers of the company are different than
the information provided by petitioner in its January 15, 2003, submisson. BaoSted contends that the
webste of acompany itsdf is more reliable than the secondary source of information provided by the
petitioner. BaoSted reiterates that there is no factua information on the record that would indicate any
direct relationship between company A and company B, and therefore, there is no relationship between
Hongyuan and BaoSted’ s end customer..

Department’s Position

After careful review of the arguments summarized above, we agree with respondent BaoSted that the

12 See BaoStee!l’ s case brief at page 6.

13 See BaoSted Verification Report at page 10.

14 Seeid. at page 11.



market economy pricesits producer Hongyuan paid for hot-rolled stedl coils from country X are not
distorted nor is there any reason to believe or suspect that those prices are distorted by dumping or
subsidies.

With regard to the petitioner’ s argument concerning dumping, BaoSted correctly notes that the cases
cited by the petitioner, including TRBs, Tables and Chairs, and ARG, show that the Department only
disregards market economy prices for dumped imported inputs when the importing country has an
antidumping duty order in effect for the productsin question. In the review of TRBs, we concluded that
the "believe or sugpect” sandard is met when the importing country has a dumping finding on the input
in question.®® Moreover, because dumping anayses typically compare the prices of importsin the
investigating country with the home market pricesin the country being investigated, dumping findings are
market specific. Thus, we do not agree that U.S. (or other third country) antidumping findings provide
abagisto believe or suspect that import prices into the surrogate country are dumped.

The Department has explained in severd casesitsinterpretation of the language from the Omnibus
Trade and Competitiveness Act of 1988 (Conference Report) regarding the use of dumped and
subsdized pricesto vdue NME inputs. See Conference Report, H.R. Conf. Rep. No. 100-576 at
590-91. (See Natice of Find Determination of Sdes at Less Than Fair Vaue: Certain Circular
Welded Carbon-Qudity Stedl Pipe from the People's Republic of China, 67 FR 36570 (May 24,
2000) and the accompanying 1ssues and Decision Memorandum, (May 24, 2002) at Comment 1;
TRBs and the accompanying 1ssues and Decison Memorandum at Comment 1; ARG and the
accompanying Issues and Decison Memorandum at Comments 1 - 5; and Tables and Chairs and the
accompanying Issues and Decison Memorandum at Comments 1, 2, and 4.)

Regarding dlegedly dumped prices, the Department will rgect the vaue only when the importing
country (the country in which the input is to be valued) has an antidumping finding in place. In Tables
and Chairs at Comment 4 the Department stated, “we will disregard market economy prices for
imported inputs as dumped only when the importing country has an antidumping duty order in effect for
the productsin question . . . dumping is specific to competitive conditions in particular markets and
cannot be assumed to apply globaly.” Under this standard, the information presented by the petitioner
is not sufficient for us to rgect the prices paid by Hongyuan for itsimported hot-rolled sted because
there is no evidence that the PRC has an antidumping order in place againgt hot-rolled sted.

With respect to the petitioner’ s claim that the EC has imposed anti-subsidy measures on hot-rolled sted!
from country X, we agree with the respondent that the information presented by the petitioner does not
provide the Department with areason to believe or suspect that Hongyuan's input prices may be
distorted by subsidies. In this case, the specific producer from country X who supplied hot-rolled sted
to Hongyuan for the production of fence posts during the POI, received ade minimis subsdy ratein
the EC' s definitive anti-subsidy measure of hot-rolled stedl coils from country X.

1 See TRBs, and the accompanying | ssues and Decision Memorandum at comment 1.




We dso disagree with petitioner’ s argument that subsidies to company B should be attributed to
company A, the de minimis company in the EC' s finding and Hongyuan's market input supplier,
because these two companies had been collgpsed by the Department in a previous antidumping duty
case. The Department’ s decision to collgpse these two companies was in the context of an entirely
different proceeding, based on information covering a different time period. Moreover, the standard for
determining whether one company’ s subsidies should be attributed to another company is not the same
asthat for collgpsing two entitiesin an antidumping duty case. See 19 CFR 351.525(b)6(ii) and
351.401(f). Thereisno information on the record of this proceeding that would ether permit usto
make such a determination or that would lead us to conclude that company B’ s subsidies should be
attributed to company A. It isaso noteworthy that the EC in its investigation did not collapse the two
companies for purposes of its subsidy finding.

The petitioner aso argues that the PRC has safeguard tariffs on imports of hot-rolled sted from country
X. The Department notes that there isaclear digtinction between antidumping and anti-subsidy trade
actions and safeguard trade actions. As discussed in Lock Washers, while the PRC may have taken
provisond safeguard measures againgt imports of stedl from country X, including hot-rolled sted, this
does not mean that the PRC has made a finding of dumping. At mogt, it would mean that PRC
producers of hot-rolled sted are suffering serious injury.

With respect to the petitioner’ s argument that Hongyuan obtained hot-rolled sted coils at a distorted
price because company A has adirect reationship through ownership and control with company B
“through an intricate web of company relationships,” we find that record evidence does not
demondrate the existence of this dleged relationship. At verification, the Department andyzed severd
documents and found there was no indication of affiliation between company A and company B or any
of its ffiliates. See BaoSted Verification Report at page 10. The Department first obtained the
business licences of company A and the aleged affiliate of company B, and noted that the addresses of
both companies were different. Seeid. at pages 5-6 of Verification Exhibit 11. The Department then
reviewed the shareholders lists of company A and the dleged affiliate of company B, and found that the
two companies had no common shareholders. Seeid. at pages 1-4 of Verification Exhibit 11. The
Department then asked company officids to provide al documentation showing the history of the
relaionship between Hongyuan and company A. The Department’ s verifiers noted nothing within these
documents to indicate any type of affiliation via common ownership or control. Findly, the

Department’ s verifiers reviewed Hongyuan's sales contract with company A which wasin effect during
the POI, and examined the correspondence file between Hongyuan and company A. See BaoSteel
Verification Report at pages 9-10. Again, throughout each of these procedures, the Department did
not find any evidence showing &ffiliation or direct relationship between company A and company B, or
any evidence that Hongyuan was purchasing hot-rolled sted at distorted prices due to any type of
affiliated relationship with another company. With regard to the petitioner’ s contention that company A
and company B’ s dffiliate have the same phone number, we note that the information from company
B’s dfiliate’ s own website, which was submitted by the petitioner in its January 15, 2003, submission,
shows that company B’ s &ffiliate does not have the same phone and fax number as company A.

Therefore, because: 1) thereis no PRC antidumping duty order in place againgt the hot-rolled stedl



input used by Hongyuan; 2) in the EC anti-subsidy case, the producer of the hot-rolled sted input in
question was found not to be subsidized; and 3) there is no record evidence demongtrating any
relationship between company A and company B or any of its affiliates that would indicate that hot-
rolled stedl is being obtained by Hongyuan may have been subsidized, we have continued to use the
price Hongyuan actudly paid to vaue the hot-rolled stedl input for this company.

Comment 3: Surrogate Value Selection for Hot-Rolled Steel Coil and Packing Materials

Hebel Metds & Minerd Import and Export Corporation (Hebel) and China Nanyang Import & Export
Corporation (Nanyang) contend that the surrogate values from the Monthly Statistics of Foreign Trade
of India (MSFTI1), used by the Department in the preliminary determination, are not as
contemporaneous as the vaues from the M SFTI€ they put forth in their second surrogate value
submission for the following inputs. stedl coil, stedl screws, nails, wood palets, wood, plastic
sheet/strips, foam, plastic twine, and sted pallets. See Hebel and Nanyang's 2™ Surrogate Vaue Data
Submissionat Exhibits 1, 2, and 5-12 (Jan. 21, 2003) (2" Surrogate VVaue Submission). Hebel and
Nanyang note that the surrogate values used by the Department in the preiminary determination
covered the months of April through December 2001, encompassing months outside of the October
2001 through March 2002, POI. They argue that the data they submitted in their second surrogate
vaue submission is fully contemporaneous and as such should be used by the Department to vaue the
previoudy mentioned inputs in the final determination. In addition, Hebel and Nanyang argue thet in the
past when the Department has been faced with one set of surrogate value data that includes months
ingde and outside of the POI, and another set of datathat is fully contemporaneous, the Department
has used the latter. See Silicomanganese from the People' s Republic of China: Natice of Fina Results
of Antidumping Duty Adminidrative Review, 65 FR 31514 (May 18, 2000) and accompanying |ssues
and Decison Memorandum at Comment 1.

The petitioner stated that it agrees that contemporaneous data can be more accurate than older data,
providing it is not found to be aberrationd.

Department’s Position

We agree with Hebel and Nanyang, and have updated the surrogate values for stedl coil and packing
materials usng more contemporaneous data from the same source utilized in the priminary
determination (i.e., the MSFT1). When dedling with aNME country, section 773(c)(1) of the Act
directs the Department to use the best available information on the record to value factors of
production. When the Department has more than one surrogate value to choose from, its practice isto
evauate each surrogate val ue based upon its quaity and contemporaneity in an attempt to find the best
avalable information. See Ferrovanadium from the People's Republic of China: Notice of Fina

16 The source of Hebei’ s and Nanyang’s datais the World Trade Atlas (WTA), which compilesin electronic
form, the same import statistics published by the Directorate General of Commercial Intelligence & Statisticsthat are
used in the Monthly Statistics of the Foreign Trade of India (MSFTI).




Determination of Sales at Less Than Fair Vaue, 67 FR 71137 (Nov. 29, 2002) and accompanying
|ssues and Decison Memorandum at Comment 5. There is no dispute that one source of datais
quditatively better than another. Therefore, we agree that the surrogate va ue data from this source that
is most contemporaneous with the POI is preferable. 1n examining the surrogate val ues, we agree with
Hebe and Nanyang that for the inputs in question, the vaues from the MSFTI used by the Department
in the preliminary determination only partidly cover the POl and include months outside of the POI. In
comparison, the surrogate values they submitted in their second surrogate data submissionis fully
contemporaneous and does not encompass months outside of the POI. We examined the
contemporaneous data and found that the values were based on a significant volume of imports from
various market economy countries, and did not gppear aberrationa. Therefore, in kegping with the
Department’ s practice of using the best available information on the record to vaue factors of
production, in the fina determination the Department has vaued the previoudy mentioned inputs using
the fully contemporaneous data submitted by Hebel and Nanyang in their second surrogate vaue
submission.

Comment 4. Surrogate Value Selection for Powder Coating, Coal, and Hydrochloric Acid

Hebe and Nanyang argue that the Department should vaue cod, hydrochloric acid, and powder
coating usng domestic Indian prices as opposed to the import prices the Department used in the
preliminary determination. They contend that the Department has previoudy stated a preference for
using domestic rather than import prices from the surrogate country to vaue factors of production,
athough they concede that this preference is not unconditional. See Pure Magnesum From the
People' s Republic of China: Final Results of Antidumping Duty New Shipper Adminidrative Review,
63 Fed. Reg. 3085, 3087 (Jan. 21, 1998) (Magnesum from Russa). They, therefore, argue that the
Department should use the domestic Indian prices they submitted in their two surrogate data
submissions to value powder coating, cod, and hydrochloric acid. They argue that the domestic data
they submitted prior to the preliminary determination for powder coating and cod was
contemporaneous and that the Department rejected the data without explanation. Similarly, they note
that for hydrochloric acid, they submitted contemporaneous domestic data from Chemica Weekly after
the preliminary determination.

Hebe and Nanyang aso clam that the domestic Indian prices they submitted are more representative
of the production experience of the Chinese producer than the import prices used by the Department in
the preiminary determination. They argue that the record indicates that the Chinese producers under
investigation sourced powder coating, cod, and hydrochloric acid domestically, presumably because as
in India, the domestic price is chegper than the import price.

Hebe and Nanyang cite to the U.S. Court of International Trade' s (the Court) decison in Y antai
Oriental Juice Co., et . v. United States and Coloma Frozen Foods, Inc., et d., Slip Op. 02-56 at 21,
(June 2002) (Yanta Oriental) where the Court examined the use of MSFTI versus the use of the TERI
Energy Data Directory & Y earbook 2000/2001 (TERI Data Directory) for the purpose of vauing
steam coal. Hebel and Nanyang aso note that the TERI Data Directory data a issuein Y antal Oriental
isidentica to the data they submitted in thiscase. In Yantai Orientd, the Court stated that domestic
prices should be used for surrogate vaue purposes unless. 1) thereis evidence that the domestic price




is digtorted such that the use of import datais preferred; and 2) the use of imported surrogate vaues
would better approximate the cost incurred by the Indian producers. Hebel and Nanyang argue that
there is no evidence that the domestic prices for powder coating, sseam cod, and hydrochloric acid are
distorted, and that the domestic prices better approximate the costs incurred by the Indian producers.

Finaly, Hebe and Nanyang note that the Department has previoudy found the prices for hydrochloric
acid from the MSFTI to be aberrational when compared to a price for asimilar product. See Lock
Washers & Comment 6. They argue that the Department should therefore use domestic Indian prices
from Chemica Weekly to vaue hydrochloric acid. In addition, they argue that the Department should
follow its past practice and deduct excise taxes from the Chemica Weekly prices.

The petitioner argues that if domestic prices are based soldly upon afew sampleinvoices or quotes, the
Department should not use them, even if they are contemporaneous.

Department Position

With respect to cod, we disagree with Hebel and Nanyang' s argument that the Department should use
steam cod prices from the TERI Data Directory as abasis for calculating a surrogate velue. The
HTSUS category used by the Department to vaue cod in its preliminary determination represents an
“others’ basket of cod products which is exclusve of higher value coa products (i.e., anthracite,
bituminous metdlurgica cod). Unlike the respondentsin the case that led to the Court’ sdecison in
Yantai Orientd,'’ the respondents in this case did not put information on the record to indicate
specificadly that steam cod, which is suitable for use in boilers generating steam and most often used for
electricity generation, was used in the production process. They aso did not demondtrate the “useful
heat value’ (UHV) of the cod used in the production process, or that the cod was used for the
generation of steam. In the ingtant case, cod was used by al three respondents for the generation of
heet to ad in the drying of coating materids. The verification of al three respondents did not provide
any ingght on the specific type of cod used for this process.

The Department aso notes that the “others’ basket of coa products used in the preliminary
determination represented a contemporaneous period average price that is free of taxes and duties.
Therefore, for the fina determination, we rgect Hebei and Nanyang's argument that we should value
cod using steam cod prices from the TERI Data Directory, and we have continued to vaue cod using
the MSFTI data the Department used in the preliminary determination.

With respect to hydrochloric acid, we agree with Hebel and Nanyang that the price from the MSFTI
for hydrochloric acid is aberrationa when compared to a suitable benchmark, and that the prices from

17 See Certain Non-Frozen Apple Juice Concentrate from the People’ s Republic of China: Final Results of
1999-2001 Administrative Review and Partial Rescission of Review, 67 Fed. Reg. 68987, (Nov. 14, 2002) and
accompanying Issues and Decision Memorandumat Comment 1.




Chemical Weekly are more gppropriate for calculating a surrogate value. We examined Indonesian'®
import prices from the World Trade Atlas for the caendar year 2001. See Memo to the File from
Christopher C. Welty, concerning surrogate value information (Apr. 11, 2003). Aswas previoudy
found by the Department in Lock Washers, we have determined that the price for hydrochloric acid
fromthe MSET] isaberrational. The price for hydrochloric acid from the MSETI that the Department
used in the preliminary determination is $2.37/kg. According to the World Trade Atlas, the annua
average unit vaue of hydrochloric acid imported into Indonesia, a country on the list of possible
surrogate countries in the present investigation, was $0.10/kg during 2001. See Memoto the File. The
MSFTI priceis 24 times the price found in a comparable economy, and isin excess of levelsthe
Department has previoudy found to be aberrationd for hydrochloric acid. See Lock Washers at
Comment 6. Therefore, in the final determination, we have valued hydrochloric acid using the data
submitted by Hebel and Nanyang from Chemica Weekly. In addition, we agree thet it isthe
Department’ s practice to use tax-exclusive pricesto vaue factors of production and have therefore
deducted a 16 percent excise tax, aslisted in the 2001 - 2002 Easy Reference Customs Tariff book,
from the Chemica Weekly price to arrive at the tax exclusve domestic price we used in the surrogate
vaue cdculation. See Memo to the File from Christopher C. Welty, concerning surrogate value
information (Apr. 2, 2003).

We disagree with Hebel and Nanyang that the price from Chemica Weekly is the appropriate basis for
cdculating a surrogate vaue for powder coating. Because the $1.52/kg price for powder coating from
Chemica Weekly and the $2.67/kg price for powder coating from the MSFTI were sgnificantly
different, we compared the two vaues to Indonesian import prices of powder coating gathered from
the World Trade Atlas. We found that for the year 2001, Indonesian import prices for powder coating
averaged 2.32/kg, which is comparable to the MSFTI price, but Sgnificantly higher than the value
Chemical Weekly. See Memo to the File. Therefore, because the Chemica Weekly prices appear
aberrationa when compared to both MSFTI and Indonesian import prices, and because the MSFTI
prices are comparable to the Indonesian import prices, in the final determination we have valued
powder coating using the same MSFTI prices the Department used in the preliminary determination.

Comment 5:  Surrogate Value Selection for Brokerage and Handling

Hebel and Nanyang argue that in the find determination, the Department should value brokerage and
handling using the data they provided in their second surrogate vaue data submisson. They argue that
the data they submitted, which was taken from the public questionnaire response submitted in the
antidumping investigation of Certain Hot-Rolled Carbon Stedl Flat Products from India, 66 FR 50406
(Oct. 3, 2001) (Hot-Roalled), is amore contemporaneous and representative surrogate va ue than the
data used by the Department in the preliminary determination. See 2" Surrogate Vaue Submission in
Lawn and Garen Fence Pogts from China, Grunfeld, Desiderio et. d. (Jan. 21, 2003). They argue that

18 The Department’ s Office of Policy initially identified five countriesthat are at alevel of economic

devel opment comparable to the PRC in terms of per capita GNP and the national distribution of labor. One of those
countriesis Indonesia. Seethe Memorandum from Jeffrey May to Gary Taverman (August 15, 2002).



this datais more contemporaneous than the data used by the Department in the preiminary
determination because while the brokerage and handling data used by the Department was for
expensesincurred for asingle shipment on February 25, 1999, their submitted data represents
expenses incurred on shipments during a period from October 1, 1999, to September 30, 2000. They
a0 argue that the data used in Hot-Rolled is more representative because it covers acompany’s
shipments over an entire year, whereas the data used by the Department in the preliminary
determinationisfor asingle shipment. Findly, Hebel and Nanyang argue that the Department has used
their submitted brokerage and handling value in a number of recent cases. See, eg., Adminidraive
Review of Freshwater Crawfish Tall Meet from the People's Republic of China, 67 Fed. Reg. 63877
(Oct. 16, 2002) and accompanying Factors Vauation Memo for the Preliminary Results, at 5, 6, and
Exhibit 9; See Antidumping Duty Investigation of Certain Ball Bearings and Parts Thereof from the
People' s Republic of China, 68 Fed. Reg. 10685 (Mar. 6, 2003) (Bal Bearings) and accompanying
|ssues and Decison Memorandum, at Comment 47.

The petitioner stated that it agrees that contemporaneous data can be more accurate than older data,
however, it must be examined for accuracy beforeit is used.

Department’ s Position

We agree with Hebei and Nanyang regarding the use of more contemporaneous and representative
surrogate data for brokerage and handling. The brokerage and handling data taken from the
antidumping investigation of Hot-Ralled is more contemporaneous and representative than the data the
Department used in the preliminary determination. The vaue is more contemporaneous because it
covers shipments between October 1, 1999, and September 30, 2000, as compared to asingle
shipment of asingle stedl product from February 25, 1999. Findly, as Hebe and Nanyang note, this
vaue has been used in the past by the Department. Therefore, given the Department’ s preference for
using the best available information in vauing factors of production, in the fina determination the
Department has used the brokerage and handling va ue submitted by Hebel and Nanyang in their
second surrogate value submission. See 2™ Surrogate Value Submission a Exhibit 4.

Comment 6. Surrogate Value Sdlection for Labor

Hebe and Nanyang note thet in the preliminary determination, the Department vaued labor in the PRC
a $ 0.84 per hour using the wage rate regression cal culation posted on the Department’ s website.
They aso note that the Department’ s website was found to be incorrect and has since been updated.
They therefore argue that in the final determination, the Department should use the updated wage rate
for the PRC of $ 0.83 per hour now posted on the Department’ s website.

The petitioner had no comment on thisissue.

Department’s Position



We agree with Hebel and Nanyang that the Department should use the corrected labor rate for the
PRC inthefina determinaion. Therefore, for the find determination the Department has vaued |abor
in the PRC, for al three respondents, at $ 0.83 per hour as found on the Department’ s website. See
Expected Wages of Selected Non-Market Economy Countries, Corrected 2000 Income Data
(Revisad Sept. 2002) http://iaita.doc.gov/wages/corrected0Owages/corrected00wages.htm.

Comment 7. Exclusion of Labor Costsfrom Calculation of Surrogate Overhead and SG& A
Ratios

The petitioner argues that the Department erred in itsincluson of labor cogts in the denominator of its
surrogate overhead and SG& A ratio caculation. Citing Bal Bearings at Comment 1, the petitioners
date that it isthe Department’s policy to exclude labor costs from overhead and SG& A ratio
caculations due to the fact that corporate financid statements do not provide sufficient information
regarding labor expenses to determine that they should be included in such acaculation. The petitioner
recognizes that, were the Department to do this, it would have to gpply the recalculated ratios to a cost
exclusive of |abor.

Respondents Hebel and Nanyang argue that the Department should not exclude labor costs fromits
caculation of surrogate overhead and SG& A ratios. Citing the Notice of Find Determination of Sdles
a Less Than Fair Vaue: Stedl Concrete Reinforcing Bars from Moldova 66 FR 33525 (June 22,
2001) (Rebar from Moldova) and the accompanying 1ssues and Decison Memorandum at Comment 9
and ARG and the accompanying Issues and Decison Memorandum at Comment 10, they datethat it is
the Department’ s stlandard policy to include labor cogsin these calculations, and that the determination
in the case of Bdl Bearings represents an exception to awell-established policy. They aso Sate that
the excluson of labor costs would be distortive and would produce less accurate and relevant surrogate
ratios.

Respondent Baosted also argues that the Department should not exclude labor cogts from its
caculation of surrogate overhead and SG& A ratios. BaoSted sates that the exclusion of abor, a
magor cost of production, from the denominator of the surrogate overhead and SG& A ratios would
result in disproportionately large surrogate value ratios. BaoSted also argues that the petitioner
misstated the Department’ s standard practice, which is actudly to include labor cogts in the surrogate
ratio denominators, not the opposite.

Department’s Position

We agree with the respondents that it is gppropriate to include labor costs in the denominator of
overhead and SG& A surrogate ratios. In this case, aslabor isincluded in the surrogate value cost
buildup, it would be distortive to exclude labor from the surrogate ratio ca culations as the petitioner has
requested. Simply removing labor from the cost to which the retio is gpplied would not completely
remove thisdigtortion. As cited by the respondents, the Department stated in the case of Rebar from
Moldova, Decison Memorandum for the Final Determination



(June 22, 2001):

The sum of materids, labor, and energy is, in generd, agood proxy for the overal scae of
operation, and we believe that the factory overhead and SG& A tend to be more a function of
the overall scale of the operations rather than a function of the material and energy done.

In the case of Bdl Bearings, labor costs were excluded from this calculation due to case-specific issues,
which were not briefed by the parties or commented on by the Department. See Ball Bearings at
Comment 1. This methodology stands as an exception to the Department’ s generd practice as stated
in the case of Rebar from Moldova. We do not find any compelling circumstances in the present case
to judtify a variance from our standard methodology, and thus we have retained |abor as component of
the denominator in our caculation of overhead and SG& A surrogate value ratios.

Comment 8. Useof Gross, Rather Than Net, Material Costsin the Calculation of Surrogate
Overhead and SG& A Ratios

The petitioner argues that the Department should use Surya Roshni Ltd.’s reported net materials cost
rather than the company’ s gross materias cost in the calculation of surrogate overhead and SG&A
ratios. The petitioner States that the gross materials cost used by the Department in the preliminary
determination isinclusve of internad materid transfers. Asinternd trandfers are dready included in the
revenue sSde of this caculation, to use amaterial cost aso inclusve of internd materia transfers results
in digtortive double-counting according to the petitioner.

Respondents Hebel and Nanyang argue that the Department should not adjust its surrogate overhead
and SG& A rdtio cdculations for the use of gross rather than net materids cost. They State that the
petitioners have not persuasvely argued what “internal materias transfers’ might represent if they are
not part of the direct materids costs. Also, the respondents state that there is no precedent for the
Department to exclude a portion of the raw materias cost based on a designation such as“interna
consumption.”

Respondent Shanghal Baosted argues that the petitioner has pointed to no record evidence that the use
of gross, rather than net, materia's costs results in double-counting. BaoSted cites Pure Magnesum
and Alloy Magnesium from the Russan Federation (Magnesium from Russia), 60 FR 16440 (March
30, 1995) and the accompanying Issues and Decison Memorandum at Comment 6, to support its
ascertain that the department “has rgjected item-by-item eva uation of overhead componentsin the
past.”

Department’ s Position

We agree with the petitioners that “interna consumption” represents materials consumed outside of the
norma production process of the goods sold by a company. “Internd consumption,” insofar asit
represents the use of raw materias to produce internal assets rather than finished products for sde,
should not be gpplied to the cost of goods sold. Only those materid's consumed in the production of



finished goods should be included in the cost of goods sold. Likewise, if the materid costs were
increased to include interna transfers between factories or cost centers, only the net materia cost figure
would avoid double-counting materid costs in the denominator of the financid retios.

We dso note that in Magnesum from Russa, the Department regjected an “item-by-item” evauation of
overhead componentsin the context of replacing vaues from the surrogate company’ s financiad
gatement with vaues from the petitioner’ s own experience. In this case, we are caculating surrogate
ratios using an adjustment which the surrogate company itsdf required in its financial statement.
Therefore, we will recaculate our current SG& A and overhead surrogate ratios using Surya Roshni’s
raw materias cod, netting out internd transfers.

Agree Disagree Let'sDiscuss

Joseph A. Spetrini
Acting Assstant Secretary
for Import Administration
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