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SUMMARY:

We have andyzed the briefs and rebuttd briefs of interested partiesin the less than fair vdue (“LTFV”)
investigation of Certain Mdlegble Iron Pipe Fittings from the People s Republic of China. Asaresult
of our andys's, we have made certain changes from the Preliminary Determination. See Notice of
Preliminary Determination of Sales at Less Than Fair Value: Certain Malleable Iron Pipe
Fittings from the Peopl€e’ s Republic of China, 68 FR 33911 (June 6, 2003) (“Preliminary
Determination”). The specific calculation changes for Jnan Mede Casting Co., Ltd. (“JMC”) can be
found in Analysisfor the Find Determination of Certain Mdlegble Iron Pipe Fittings from the People's
Republic of China: Jnan Mede Cagting Co., Ltd. (*IJMC Find Andyss Memorandum”). The specific
caculation changes for Langfang Pannext Pipe Fitting Co., Ltd. (“Pannext”) can be found in Analyss
for the Find Determination of Certain Mdleable Iron Pipe Fittings from the People' s Republic of China:
Langfang Pannext Pipe Fitting Co., Ltd. (“Pannext Find Anaysis Memo”). The specific calculation
changesfor Beijing Sai Lin Ke Hardware Co., Ltd (“SLK”) can be found in Analyss for the Final
Determination of Certain Mdleable Iron Fipe Fittings from the People' s Republic of China: Beijing Sai
Lin Ke Hardware Co., Ltd. (“*SLK Find Anaysis Memorandum”). We recommend that you approve
the positions we have developed in the “ Discussion of the Issues’ section of this Issues and Decison
Memorandum. Bedow isthe complete ligt of theissuesin thisinvestigation:



Changesfrom the Preliminary Deter mination

General Issues

Comment 1:  Whether to Apply Facts Available for Materid Inputs
Comment 22 Whether to Apply Facts Available for Energy Inputs
Comment 3:  Financid Ratios
Comment 4:  Surrogate Vaues— Whether to Update Information for the POI
Comment5:  Surrogate Vaues — Recycled Iron Scrap
Comment 6:  Surrogate Vaues — Iron and Sted Shavings
Comment 7:  Surrogate Vaues — Ferrosilicon
Comment 8:  Surrogate Vaues— Firewood
Comment 9:  Surrogate Vaues—Wood Pdlets
Comment 10:  Surrogate Vaues— Zinc Dust and Zinc Powder
Comment 11:  Whether to Consider Certain Inputs as Overhead Items
Comment 12 Whether the Department Correctly Calculated the Distance for the Non-Market
Economy (“NME”) Inland Freight Charge for Respondents
Comment 13: Cadculate Cost of Production (*COP”) on a per-piece basis
Comment 14: Whether to Add Surrogate Freight to the Surrogate Vaues of Recycled Scrap
Company Specific I ssues
A. MC
Comment 15: Whether Certain Sdes by IMC should be considered CEP
Comment 16: Minigterid Errors
C. Pamnext
Comment 17:  Whether to Correct Itemsfound at Verification
D. SLK
Comment 18 Use of Yidld-Adjusted Factors of Production for SLK supplier
Comment 19: Weight-Averaging in the Norma Vaue caculation
Comment 20: Use of the Correct Weight of the Finished Product
Background

We published the preliminary determingtion in thisinvestigetion in the Federal Register on June
6, 2002. See Preliminary Determination. The period of investigation (“POI™) is April 1, 2002,
through September 30, 2002. The investigation covers malleable iron pipe fittings sales produced or
exported by three companies. IMC, Pannext, and SLK. We invited parties to comment on our
preliminary determination. We received case briefs from the above respondents and petitionerst on
September 8, 2003. We received rebuttal briefs from the same parties on September 15, 2003. A
public hearing was held on September 17, 2003.

Scope of I nvestigation

For purposes of this investigation, the products covered are certain maleable iron pipefittings,
cadt, other than grooved fittings, from the People's Republic of China. The merchandiseis classified
under item numbers 7307.19.90.30, 7307.19.90.60 and 7307.19.90.80 of the Harmonized Tariff
Schedule (“HTSUS").

Excluded from the scope of this investigation are metal compression couplings, which are
imported under HTSUS number 7307.19.90.80. A meta compression coupling consists of a coupling
body, two gaskets, and two compression nuts. These products range in diameter from %2 inch to 2
inches and are carried only in galvanized finish. HTSUS subheadings are provided for convenience and

Petitionersin this case are Anvil International, Inc. and Ward Manufacturing Inc. (collectively, petitioners).



Bureau of Customs and Border Protection (*BCBP”) purposes, however the written description of the
scope of this proceeding is dispositive.

DISCUSSION OF THE ISSUES:

Changes from the Prdiminary Determingtion

Based on the results of verification, we have made revisons to the data used for the find determination.
For further details, please see the IMC Find Andysis Memorandum; Pannext Final Andysis
Memorandum; and SLK Fina Andysis Memorandum, dated October 20, 2003, which are on filein
Import Administration’s Central Records Unit, room B-099 of the Department of Commerce Building.

Genegrd Issues

Comment 1: Whether to Apply Facts Availableto Value Material | nputs

Petitioners argue that respondents’ failure to supply the requested mallegble iron input data
warrants the continued application of facts available. Petitioners argue that each of the respondents
have reported substantially fewer inputs than were reported by petitioners. They point out that amore
efficient production process cannot account for the differences in input amounts because the Chinese
producers would not be more efficient than petitioners, as they use older technology. Therefore,
petitioners argue that the Department should gpply facts available (*FA”) for the Find Determination to
account for deficienciesin respondents’ record keeping and reporting. Petitioners alege that
respondents underreporting of metalic inputs is compounded by their failure to provide POI quantities
of maleableiron used in production and that no respondent has provided POI records showing the
quantity and source of materia recovered and used in production of subject merchandise. Citing the
Preliminary Determination, petitioners note that it is the Department’ s practice to require the
reporting of al inputsin the production process and that respondents have failed to supply required
input information Snce the Preliminary Determination. Petitioners argue that FA is warranted
because respondents failed to report certain inputs as requested by the Department in accordance with
the statute. The petitioners argue that the best information available for these inputsis an adjustment
based on the petition and Petitioners May 15, 2003, letter, which the Department relied on for its
Preliminary Determination.

Petitioners further argue that respondents’ caculation of atheoretica vaue for the amount of
recovered malegble iron that is recycled into production does not identify the amount of mallegble iron
recovered from outside the casting workshops that is put into production. They point to the lack of
information on the record to support respondents’ assertion that nearly dl the mallegble iron from the
rivers (excess materid that joins subject merchandise in the molds during the casting process) is
recovered and recycled into production. Petitioners argue that the theoretical river ratios based on the
weight of the semi-finished fitting after the casting workshop should be rejected because they were
shown to be unreliable measures of actua inputs. In support of this assertion, petitioners cite Pannext's
explanation that the discrepanciesin Pannext’ s input data were “likely the result of the digtortive effect
of yield-loss adjustments caculated using theseriver ratios” See Pannext’s June 16, 2003, Response
a 5. Petitioners further argue that, even if the river ratios accurately reflect recyclable yidds,
respondents failed to provide input data accounting for any materid taken from outside the workshop
used in production. Petitioners point to the difference between the inputs reported in the petition and
the inputs reported by respondents.  Petitioners note that IMC has the greatest potentia of having
inputs that are not accounted for because IMC could have used mallegble iron recovered from its other
workshops that produce to different internationd standards in its production of American standard
fittings. Petitioners argue that IM C hampered the detection of this discrepancy by failing to report FOP
datafor these workshops, which “appear to be within the scope of the investigation.” See Petitioner’s
Case Brief a 8-9. In support of their pogition, petitioners cite the Court of Internationa Trade's
(“CIT”) rgection of the argument by Baosted that:




Commerce should ‘ reca cul ate the wel ghted-average norma valuesfor Baosted based on
the factors of production for those producers within the Baostee! Group that sold subject
merchandise in, or to, the United States during the POI.” {The CIT held that} the term
“subject merchandise” refers to “the class or kind of merchandise within the scope of
investigation.”...Furthermore. .. Plaintiffs preferred methodol ogy would essentialy facilitate
meanipulaionof prices as*“foreign producers with multiple facilitieswould be able to move
the product of the U.S. sdlesto the most efficient operations.

See Anshan Iron & Steel Company, Ltd., v. United States, Slip Op 03-83 at 32-33 (CIT, July 16,
2003) (“Anshan”). Petitioners argue that IMC' sfailure to report FOP information for alarge portion
of subject merchandise casts doubt on the source of malleable iron used in the production of MPF
exported to the United States, and is grounds to not use respondent-provided data for missing inputs.

Petitioners aso argue that the recent sample data provided by respondents should not be used
in thisinvestigation because they were collected after the POI, and because these data demonstrated
that the FOP data that respondents reported from the POl were not reliable. Petitioners argue that the
data collected by respondentsin June and July 2003 are not suitable for deriving FOPS, since they
reflect a sample period after the POI. Petitioners argue that the sample data establish the unrdliability of
respondents “closed loop” argument, asthereis adiscrepancy between the amount of mallesble
casting scrap input and the amount of casting rivers recovered. See Petitioners Case Brief, dated
September 9, 2003 (“ Petitioner’s Case Brief”) a 10. According to petitioners, this discrepancy is
found in the differing ratio of metalic input to finished output in the recent data versus the origind FOP
datafor the POI. Petitioners argue that these discrepancies, together with the failure of respondentsto
provide casting recovery and recycled data, judtify the use of FA in thefind determination, and that the
best facts available to the Department on metdlic inputs are those found in the petition.

Respondent Pannext argues, citing to information on the record, that because the Department
verified Pannext' s record keeping, production processes during the POI, and reselling activities,
Pannext’'s origina database correctly reports dl materia inputs. See Pannext’s Case Brief, dated
September 8, 2003, at 3 (“Pannext Case Brief”). Citing section 773(c)(1) of the Tariff Act (19 USC
1677b(c)(1)), Pannext argues that the statute provides that the Department “shdl determine normal
vaue of the subject merchandise on the basis of the value of the factors of production utilized in
producing the merchandise.” Pannext dso argues that the Department’ s verification report confirmed
that Pannext accurately reported its FOPs. Pannext further argues that though the Department’ s use of
patid FA inthe Preliminary Determination for recycled stedl scrap was based on the fact that
Pannext did not provide aternatives for accounting for the unreported inputs, Pannext in fact reported
its FOPs in a manner that accounted for dl inputs, including recycled sted scrap, and therefore the fact
that the Department rejected the aternative method supplied does not provide a basisto resort to FA.

Pannext points out that its Sx-week study information on the amount of raw materids used in
production demonstrates the amount of recycled scrap consumed for each kilogram of purchased scrap
that was used in the preparation of the revised FOP file submitted to the Department on August 29,
2003, dong with FOP data submitted for the Preliminary Determination. Pannext argues that for the
find determination the Department should use the FOP data submitted on March 3, 2003, but, in the
event the Department does not use these data, the Department should use the most recently submitted
FOP data. Pannext notes that thisinformation was in response to the Department’ s request and was
based on previoudy submitted information subject to verification, which satifies the requirements of
section 782(e) of the Tariff Act (19 USC 1677/m(e)).

Pannext further argues that the Department further erred in its use of FA in the Preliminary
Determination to account for metalic inputs that are less than one kilogram of input to make one
kilogram of output, as this was an anomaly resulting from the reporting of cagting yiddson a
CONNUM-specific basis as requested by the Department, rather than the product-specific basis used
by Pannext. Pannext points out that because it averaged severd different products, and redlocated
materia usage, some modds have more usage while others have less, though the totd reported usage
corresponds to the verified amounts. See Pannext Case Brief at 6. Therefore, Pannext argues,



gpplication of FA pendizes Pannext for reporting data as the Department requested, and the
Department should gpply the verified welghted average recycled screp usage rate, rather than the value
used in the Preliminary Determination.

Pannext further argues that the Department should use the product-specific casting input yields
reported by Pannext on March 3, 2003, or if the Department continues to use CONNUM-specific
cadting input yields, the Department should use the yields from the data submitted on July 28, 2003.
Pannext notes that the Department has verified that Pannext reported thisinformation to the best of its
ability using accounting records from the norma course of business.

Respondent IMC argues that the Department should vaue casting scrap consumption and
recovery using the data reported by JMC rather than resorting to FA, because the grounds for applying
FA cited by the Department in the Preliminary Determination, that IMC falled to supply dternative
methodologies, no longer applies. IMC argues that it has provided the Department with two valid
methods for valuing scrap: the FOPO6 database, which is based on IMC's estimated river recycling
ratios; and the FOPO7 database, which is based on the data collected pursuant to the Department’s
June 3, 2003, ingtructions (*six-week study”). Citing 19 USC 1677e, IMC notes that the Department
may resort to FA when *necessary information is not available on the record,” and argues that because
the Department judtified its gpplication of FA in the Preliminary Determination on the sole grounds
that IMC had failed to provide an dternative means of accounting for recycled scrap inputs, the
Department should not resort to FA for the find determination. JIMC arguesthat it has provided two
valid meansfor valuing recycled casting scrap usage and output in FOP06 and FOPO7. IMC further
argues that because both of these databases report used and produced recyclable scrap, and the total
welight of the metallic inputs exceed the gross output, the Department should no longer adjust the total
scrap input for certain CONNUMs asiit did in the Preliminary Deter mination.

JMC notes that it informed the Department that it did not maintain records of cupolainputs on a
batch, charge, model, or CONNUM-specific basisin the ordinary course of business at the beginning
of thisinvestigation, and that verification demondrated thisfact. Specificaly, IMC argues that
verification confirmed that IMC records and tracks daily materid withdrawas from inventory (see IMC
Verification Report dated August 29, 2003 (“JMC Verification Report”) at 8, 19-22), that IMC does
not record quantities of each input included in each cupola charge and instead maintains the ratio of
inputs in each charge (see IMC Verification Report at 7-8), and that IMC does not record the weight
of recyclable scrap. IMC points to IMC Verification Report at 8, 23-24, noting that athough IMC
collects severd types of scrap, employees do not weigh or record this scrap and that it does not leave
the cupola area, confirming that JM C does not maintain records on input consumption or recyclable
scrap output on a CONNUM-specific basis.

IJMC argues that the estimated river recycling ratios used in FOPO6 were the only means of
estimating recyclable scrap output maintained in the ordinary course of business. IMC explainsthat it
maintains river ratios for each mode, which are the ratio between the rivers and the total weight based
on estimates from periodic testing (see IMC Verification Report at 4-5), and that these ratios are the
most specific means of reporting recyclable scrap consumption and output. IMC states that they used
these ratios to calculate the recovered scrap in kilograms reported to the Department.

JMC further argues that the smilarity of the results of the six-week study confirm the rdliability
of FOPO6 in relation to the river ratios, scrap consumption and recovery, and yidd experience. IMC
notes that the river ratios of each CONNUM shows some difference between the estimated and actua
amounts, but the weighted average difference was very amdl, vdidating the use of the ratios to track
recyclable scrgp. Additiondly, IMC CLAIMS that the study vaidates the use of scrap recovery
amounts to determine scrap consumption, as it confirms the high percentage of scrap recovery. JIMC
aso notes that a comparison of FOPO6 to the six-week study data shows very similar rates of yield of
castings and malleable scrap to tota inputs.

IJMC argues that the Department verified the casting workshop data, cupola operations, IMC's
production and accounting records, as well as the Sx-week study information, confirming its reliability
through conversations with workers and recreations of the process. IMC further notesthat the
recyclable scrap consumption and output data that petitioners have requested are not maintained by



JMC, and though IMC has provided these datain the Six-week study, petitioners are now arguing that
it should be rgected, asit is not from the POI. Citing Timken Co. v. United States, 2001 CIT 96,
166 F. Supp.2d 608,616 (2001) (“Timken™), IMC argues that the Department has broad discretion to
determine the best information available, and that though the Department prefers records from the PO,
it may clearly utilize data from other periods when “necessary datd’ from the POl are not available.
JMC further argues that having requested and verified the “necessary data’ after the Preliminary
Determination, the Department cannot credibly discard the six-week study results.

JMC further arguesthat it has provided two verified means of accounting for malleable scrap
recovery and recycling, and given that the Department prefers alocations based on production records
maintained in the norma course of business, the Department should use FOPO6 for the fina
determination. IMC arguesthat Snceit is not feasible to report actud inputs usng IMC's norma
production records, FOPO6 reports malleable scrap consumption and recovery accurately. Citing 19
CFR 351.401(g)(1), IMC argues that FOP06 tracks scrap recycling on “as specific basis as feasible’
using river ratios, and notes that neither of the other respondents in this investigation record actua scrap
recycling, which confirms that the “norma accounting practices in the country and industry in question”
do not require such records. Further, IMC argues that the six-week study confirms that FOPO6 “does
not cause inaccuracies or distortions,” (see 19 CFR 351.401(g)(3)) asit vaidates the river ratios, the
use of tota scrap recovery to arrive at tota consumption, and melting yields (the ratio of grossyield to
total metalic inputs). IMC argues that under the standards st forth in 19 CFR 351.401, FOPO6 is
vaid. Therefore, IMC argues, FA is not warranted, and that the Department should adhereto its
preference for alocations based on records maintained in the ordinary course of business, using FOP06
inthe fina determination. IMC further notes that nothing in the Act, the regulations, or Department
practice supports petitioners argument that the Department should not use the six-week study because
it is after the POI. The Department requested this information after the Preliminary Deter mination,
verified the information, and then requested a new database (FOPO7), and this information should be
used inlieu of FA.

Respondent SLK argues that the Department should not apply FA for recycled scrap because
it is produced and recycled in a closed-loop production process, and should base the value of recycled
scrap on the amount consumed. SLK argues that during verification, the Department confirmed that
produced scrap is recycled back into the cupola and that over a period of time the output of this scrap
will equa the amount of input. Because of this, SLK argues that the Department should not include
recycled scrap as amaterid factor inits calculation, but instead should use the actua reported data to
vauethisscrap. SLK notesthat since the Preliminary Determination, SLK’s suppliers have
reported the amount of recycled scrap reintroduced during the production process, as well asthe eight-
week production period reports showing consumption and recovery of inputs for two of the suppliers.
SLK argues that because the record includes the consumption of recycled scrap, the Department
should use the actud datato value recycled scrap and not apply FA. SLK notes that any differencein
the amount of river scrap between molds would have no effect on the FOPs for each fitting.

SLK further argues that the Department should offset the input mallesble scrap by the amount
of scrap recovered during production, as the Department verified that the producers consume scrap in
a closed-loop process, and therefore unless the consumption is offset, the Department would overstate
the scrap consumption. SLK notes that some of their suppliers have reported the amount of recycled
scrap recovered, and argues that the Department should apply an offset for this reported amount. For
the supplier that did not report the amount of recovered scrap, SLK argues that the Department should
use an average of the offset for dl other responding producers.

Petitionersin rebuttal argue that the statute requires that normal value (“NV”) be based on the
factors of production, and that because respondents state that they do not keep records of the recycled
malleable iron input, the Department should continue to use FA from the petition to vaue the
unreported inputs. Though al respondents argue that for the final determination the Department should
not use the petition data because they submitted the best information they had available, petitioners
argue that the Department relied on FA because the respondents do not keep records of the inputs of



recycled scrap and that this has not changed since the Preliminary Determination. See Preliminary
Determination and Petitioners Rebuttal Case Brief, dated September 16, 2003 (“ Petitioner’ s Rebuttal
Brief”), at page 4. Petitioners argue that because the statute requires the Department to base NV on
the factors of production (see 19 USC 1677(c)), the Department should use FA for the input of
malleable iron for the find determination, noting that the present case and the case on non-malegble
pipe fittings are the only cases where respondents claim they do not maintain records on types and
quantities of inputs. Petitioners alege that neither of the two sources for mallegble iron provided by
respondents supplies the missing POI data

Petitioners argue that the two sources of input information provided by respondents, the river
ratio caculations and six-week data, are flawed and unacceptable, noting that the river ratio method is
based on a* closed-loop” production process presumption. Petitioners rebut respondents’ assertion
that river ratios vaidly value scrap consumption and recovery, stating that respondents themselves do
not believe these are reliable measures and that this methodology is based on the premise of a closed-
loop production process. Petitioners note that SLK states that its process is a closed-loop process
where dl recovered scrap is reintroduced, but that there is no information on the record to support this
assertion, as the data needed to address this theory — the quantity and source of malleable iron input
and recovered from production —is the data that respondents state they do not have. Petitioners argue
that without this information, MPF generated outside the workshop producing American standard
fittings can be entered into production without being used inthe NV cdculation, which dlows
respondents to report different MPF input amounts than petitioners. Petitioners State that because
petitioners record thisinformation, their data are the most credible and accurate data on the record.

Petitioners regject respondents’ claim that the six-week data are an appropriate source for data
regarding materid inputs used in production, as the use of the six-week data would replace sx months
of datawith sx weeks, and this may not accuratdly reflect respondents production. Further, citing
NSK Ltd. v. United States, 919 F. Supp. 442, 449 (CIT 1996); Tianjin Machinery Import &
Export Corp. v. United States, 806 F. Supp. 1008, 1015 (CIT 1992); and Mannesmannrohren-
Werke v. United States, 120 F. Supp. 2™ 1075, 1087 (CIT 2000), petitioners argue that the burden
is on respondents to place adequate input data on the record, and acceptance of the six-week data
would alow respondents to fail to report certain datawhen it could result in high margins or when
respondents data would be unverifiable.

In rebuttal, counsdl for Pannext argues that petitioners assertions are contradicted by the
verified information on the record. Pannext notes that petitioners' alegeation that respondents have
underreported metallic inputsis based solely on a comparison to petitioners constructed costs, and
finds no support on the record. Pannext argues that the Department’ s verification report confirms the
accuracy of Pannext’s reporting during the POI and that Pannext does not record recycled scrap. As
the Department’ s verification report confirmed that Pannext produced only subject merchandise during
the POI, Pannext argues that petitioners argument that recycled scrap could have been used in
production of other merchandise has no basis. Noting that the Department verified Pannext’s recycled
scrap data from the six-week study, Pannext argues that the Department should rely on the study
information to value scrap, which represents the most reasonable data on the record, and that thisis the
most accurate information available for inputs during the POI, as required by CITIC Trading Co. Ltd.,
et al. v. United Sates, 2003 Slip Op. 03-23 at 15, March 3, 2003, (CIT 2003). Further, Pannext
argues that the CIT has stated that the Department may not make unrestrained use of FA and 19 USC
1677m is designed to provide that the “information which ‘may not beided’ should not be disregarded
if the party has ‘acted to the best of its ability.” Pannext cites GATT Annex |, Section 5, at 168, and
Borden Inc. v. United States, 4 Supp. 2™ 1221, 1245 (CIT 1998) in support of its contention.

In rebutta, IMC argues that it has provided two vaid and rdligble means of vauing inputs and
offsets, and note that petitioners case brief contains mathematical errors or ignores the Department’s
verification findings. Initsrebuttal, IMC reiterates that the Department resorted to FA for the
Preliminary Determination soldly on the basis of respondents’ failure to supply an dternate
methodology for reporting their input and recovery maleable iron scrap, a Stuation that no longer



applies, as IMC has provided two vaid and rdliable methodol ogies and accompanying data for valuing
this scrap (FOP06 and FOPO7). JIMC counters petitioners assertion that the Department is restricted
from using the six-week study data, arguing that nothing in the datute, the regulations, or Department
practice supports this pogtion and, that the Department cannot credibly discard thisinformation as it
was collected and verified a the Department’ s request. IMC contends that petitioners' calculation of a
ratio between recovered casting scrap and casting riversfails to take into account the four additiona
types of scrap that are collected by IMC, and that the addition of these types of scrap to the recovered
cagting scrap figure arrives at aratio that validates the datain FOPO6 and FOPO7. Additionaly, IMC
argues that petitioners argument for rgjecting IMC' s river recycling ratios is based soldly on Pannext’s
statements and that the six-week study vaidates the appropriateness of usng IMC's own data as
probative to IMC' s actual production experience. Therefore, IMC argues that the Department should
use IMC'sriver retios as areliable measure of casting scrap recovery. JMC further argues that
petitioners cite no grounds for rgecting IMC' sriver ratios, and invaidly compare the weighted-average
yield during the six-week study with the smple average reported in FOPO7. IMC notes thet this
miscalculation results in an undergtating of the statistical effects of the most common CONNUMS,
leading to petitioners claim of underreporting of metalic inputs. Pointing to the methodology used in
IJMC Case Brief, IMC notes that the caculation, when done on aweighted average basis vaidates the
use of FOPO7 (see IMC Case Brief at exhibits 1, 2, and 3). Further, IMC notes that the Department
did not find that IM C uses scrap from other workshops in its production of American standard fittings.
IJMC aso arguesthat petitioners  alegation that IMC uses cagting scrap from other workshops is
groundless, citing the IMC Verification Report at 8-9 and 20.

IMC argues that petitioners alegation of unreported metalic inputs sems solely from the
petition data, which includes an average of four modes of fittings, providing only limited information on
the domestic production process that has not been verified and is an insufficient bassfor FA. IMC
notes that the petitioners provided no detail on their production process and that this information cannot
be gauged for riability, unlike IMC's own responses. JMC further argues that petitioners have not
subgtantiated the claim that the four models andyzed in the petition account for most subject imports.
IJMC dso argues that petitioners: submission demondtrates that scrap that IMC would recover
accounts for the dleged loss in the heeting of metalics, and that this accounts for any significant
difference between IMC’'s and Ward' s yield experience. IMC notes that the bulk of petitioners' yield
losses came from scrap that the Department verified IMC recovers. IMC cites information from the
petition that it argues indicates that petitioners actually recover waste originaly classfied asloss. See
Petition at Exhibit 10, Letter from Petitioners to the Department, dated May 5, 2003, Letter from
Petitioners to the Department, dated May 15, 2003, and IMC Rebutta Brief. Citing the American
Foundryment’ s Association, Inc., The Cupola Handbook (5 Ed. 1984) (“Cupola Handbook”) that
identifies two channds for yield loss during melting, oxidization and entranment with top gasses, MC
argues that the remainder exits the cupola as molten iron, and these two losses cannot account for
petitioners lossin heating metdlics. IMC cites the affidavit from Ward' s operations manager in
Petitioners May 14, 2003, Letter at Exhibit 1, noting that Wards oxidation is a smdl portion of the
total loss claimed by petitioners. IMC argues that because the Cupola Handbook identifies remdting
yields at 95% and above, petitioners cannot claim that the remaining amount of lossis from entrainment,
epecidly given that the petitioners own dataimplies substantia recycling at the cleaning and sorting
gage. IMC further argues that any difference between Ward’ s and IMC' s reported yields are
dependent on scrap recovery practices, as Ward' s operating manager reports aloss due to oxidation
through dag and entrainment comparable to IMC'’ s unrecoverable losses reported in FOP06 and
FOPQ7. Citing its responses and IMC Veification Report, IMC argues that its intensve scrap
recovery efforts with manua labor and mechanica methods, as well as probable differencesin
production processes, can account for the differencesin yields. IMC further notes that the petition
accounts for yield loss a every stage of the production process except the melting stage, and argues
that petitioners have submitted insufficient data on scrap recovery to assess the difference between
Ward' s and IMC's scragp management, and as such the petition provides no reiable grounds for
rgiecting MC' s data.

JMC further argues that the Cupola Handbook has not been revised for thirty years and does



not address severa scrap grades used by IMC, but still notes that IMC' s reported yield experienceis
consistent with the dataiin the Cupola Handbook. JMC contends that the Cupola Handbook verifies
that IMC' syidd experience is consstent with its reported combination of inputs, and therefore the
Cupola Handbook provides no basisfor rgjecting IMC' s data. See IMC Rebuttal Brief at 17.

Additionally, petitioners case brief raises anew issue that IMC did not report factors deta for
the British and German fittingsit produces, and IMC notes that IMC reported al product types sold to
the United States, which were produced only in American standard workshops, as well asfull factors
data on one other country’ sfittings. Regarding petitioners assertion that IMC’ s failure to report FOPs
for German and British standard mallegble fittings prevented detection of unreported transfers of scrap
from one workshop to another, IMC argues that the Department found no such transfers during
verificaiion. JMC cites the generd ingtructions to the Department’ s questionnaire, which states that
“Section D requests information about the factors of production of the merchandise sold in or to the
United States” and that IMC should “report factors information for al models or product typesin the
U.S. market sdeslisting submitted” (see Antidumping Questionnaire from Abdeldi Elouaradiato
Respondents, dated January 8, 2003, a G-1 and D-1). JIMC notesthat it only sells American standard
fittings to the United States, and therefore its section C database includes only American standard
CONNUMSs, which are distinct from any British or German standard CONNUMs. IMC argues that
because dl salesto the United States were produced in seven workshops, IMC reported factors only
for each of these subject workshops. Futher, IMC arguesthat it clearly explained this methodology to
the Department, and aso explained that it produces to British and German standards (see IMC Section
A Questionnaire Response, dated January 30, 2003, (“*IMC Section A”) at 10), providing listing of al
products manufactured in each of its workshops and identifying separately the workshops producing
each type of fitting. Citing information on the record in this case, IMC arguesthat it clearly advised the
Department that it reported FOPs for its American standard producing workshops only, and that
petitioners never objected to this methodology. JMC points out that though petitioners argued that
JMC might be diverting scrap from other workshops, they did not request that the Department ask for
production in these other workshops. Further, the Department never issued any supplemental
questions requesting this information or notified that this information was deficient, despite severd
Section D supplementa questionnaires. The Act at 19 USC 1677m(d) requires that the Department
promptly notify respondents of any deficiencies, and IMC argues that this prompt noticeis required
before resorting to facts available, as stated in 19 USC 1677¢(a). JMC aso notes that in Outokumpu
Copper Rolled Products AB v. United States, 829 F.Supp. 1371, 1386 (CIT 1993)
(“Outokumpu™), the CIT found that notice of any deficiencies must unambiguoudy identify the
deficiency and need for correction, and adso that in NTN Bearing Corp. of America v. United Sates,
826 F.Supp. 1435,1441 (CIT 1993) (“NTN Bearing 1993”) the CIT held that the Department’s
reliance on FA rather than the manufacturer’ s actua cost of production was an abuse of discretion
where the manufacturer substantialy cooperated and the Department never asked it to clarify any of the
cost datait had submitted, despite concerns about potential distortions.

JMC aso rgects petitioners use of Anshan as appropriate in thiscase. IMC notesthat in
Anshan, Baosted complained that the Department incorporated FOP data for facilities that did not
produce for the U.S. market, which implies that some of its subsidiaries produced the same products as
sold to the United States, otherwise they would not have matched to U.S. sales. IMC notes that the
Department has established product specification as the firgt criterion in product matching, which
prevents any British or German standard fittings from matching to American standards. Further, IMC
argues that Anshan only confirmed that the Department may incorporate FOP data from non-exporting
factories, not that the Act required it (citing Anshan and NTN Bearing Corp. of America v. United
States, 104 F.Supp. 2™ 110,142 (CIT 2000) (“NTN Bearing 2000”)). JMC notesthat it provided
factors data for certain fittings other than American fittings that are aso produced in subject workshops,
which the Department verified and were revised for every moded during the POI and reported in the
sx-week study. IMC further notesthat dl the information is on the record that would enagble the
Department to cdculate FOPs for non-American standard fittings for FOP06. IMC arguesthat it has
complied with the Department’ s requests for FOP information, and that the record provides no basis
for disregarding IMC' s datain favor of the unverified petition data.



Inrebuttal, SLK argues that the Department should reject petitioners assertion that the
Department should use FA to vaue materia inputsin the final determination, because the record since
the Preliminary Determination contains actua data of al consumed and recovered scrap. SLK
argues that in its supplementa questionnaire responses it submitted after the Preliminary
Determination, the suppliers of SLK reported the amount of scrap consumed and recovered during
production (see SLK Supplemental Questionnaire Response, dated July 27, 2003), and reported the
quantities of inputs consumed and recovered during the six-week study. SLK further notesthat it has
complied with the requests to the best of its ability and that the Department verified the information that
SLK maintains aclosed loop production process, and that al inputs were accounted for, with none
from outside workshops.

SLK further arguesthat petitioners dlegation that respondents must have underreported their
inputs because petitioners utilize a different amount isbasdess. SLK notes that the Department has
verified that the datais complete and accurate, and has specificaly observed the weighing of actua
inputs into the cupola, whereas the petition data are unverified and not based on objective sources.

Department’s Position:

We agree with petitioners that the use of facts available continues to be appropriate for
respondents metdlic materia inputs. In this regard, we note that section 776(a) of the Tariff Act
ingructs the Department to use “the facts otherwise available’ in reaching its determination if “ necessary
information is not available on the record” or “an interested party...fals to provide such informetion by
the deadlines...or in the form or manner requested.” Additionally, section 773(c) of the Tariff Act
requires the Department to value dl inputs. Prior to the Preliminary Determination the Department
made repested requests that respondents report al metalic inputs and outputs, specifically any cast iron
scrap recovered from the production process, which accounts for alarge portion of total metalic inputs
in the production of MPF. Respondents failed to provide thisinformation and, further, failed to provide
a reasonabl e dternative methodol ogy to account for these inputs.

For the Preliminary Deter mination, the Department gpplied neutrd facts available to account
for the unreported metdlic inputs and underreported stedl scrap. After the Preliminary
Determination, the Department provided al respondents with an opportunity to address its concerns
regarding the underreporting of metalic inputsin the form of sted scrap and cast iron scrap, for which
the Department applied neutrd facts available in the Preliminary Determination. In aquestionnaire,
the Department asked respondents “as it is improbable that { respondents are} able to produce one
kilogram of subject merchandise with less than one kilogram of input...for dl observations where the
sum input of sted scrap is less than one kilogram to produce one kilogram of output, please report the
actual sted scrap input needed to produce one kilogram of output.” See Supplemental Questionnaire
from Abddai Elouaradiato IMC, dated June 4, 2003, and Supplementa Questionnaire from Abddali
Elouaradiato Pannext, dated June 4, 2003, (Post-Prelim Supplementa). Further, the Department
provided respondents with an opportunity to collect actud input and output data on a CONNUM -
specific bads through six or eight-week production reporting prior to verification. In aletter to
respondents dated June 3, 2003, the Department requested that respondents “weigh and keep accurate
written records of each ingredient that goes into the cupola for each charge on a CONNUM specific
basis...Provide the source of each input, e.g. purchased or reprocessed materid...{and} for each
CONNUM, record (1) the totd cagting weight, (2) the total weight of produced subject merchandise,
and (3) the total weight of generated scrap,” in an effort to alow respondents another opportunity to
dleviae the Department’ s concerns regarding the quantities of inputs reported to date. See Input
Request letter from Abdddi Elouaradiato IMC, Pannext, and SLK, dated June 3, 2003, (Six-week
study letter). Although respondents submitted this additiona production information, the information
provided to the Department by respondents after the Preliminary Determination did not address the
Department’ s concern that respondents have failed to report sufficient quantities of inputs to account for
total production during the POI.

Pannext:
With respect to Pannext, for a number of CONNUM s produced, Pannext has continued to




report less than one kilogram of input metdlics for each kilogram of production. The Department gave
Pannext an opportunity to address this deficiency during the six-week production reports. However,
the data submitted by Pannext did not comport with the methodology requested by the Department,
and contained only minima differences from the data submitted directly after the Preliminary
Determination. The data submitted by Pannext failed to comply with the Department’ s request to
submit arevised database utilizing the actua inputs used during the six-weeks and actua scrap output
during the six-week period. Instead, Pannext reported its revised data based on an alocation
methodology that did not address the core concerns of the Department that Pannext was producing one
kilogram of output using less than one kilogram of input materia. Pannext clams that thisis aresult of
the fact that it has weight-averaged severd different products produced by Pannext together to create
CONNUM-gpecific FOPs, and that the individual products would not have this error. However,
Pannext has not provided examples of any such instance. It isthe Department’s pogtion thet it is
impossible to produce one kilogram of output with less than one kilogram of input. In fact, Pannext
agrees that its alocation methodology “resulted in some articles reporting more materia usage and other
products reporting less usage” (see Pannext Case Brief at 6), and that thisisa*physical and technica
impossihility” (see Pannext’s Post Preiminary Supplemental Questionnaire Response, dated June 16,
2003, a 5 (Pannext Post Prelim Questionnaire)) but has done nothing to explain thisinconsstency in its
methodology. Its only attempt to address this discrepancy, which the Department requested in its Post
Preiminary Questionnaire, was to apply the Department’ s own methodology of increasing purchased
scrap inputs in its revised database.

The Department has determined that Pannext’ s methodology continues to be fataly flawed, in
that Pannext’s own data does not alow for production of the quantities of subject merchandise that it
reported. While the Department has verified Pannext’ s purchases of scrap and other inputsin the
production process, Pannext has provided no credible means for accounting for al metalic inputs used
in production on a CONNUM-specific bass, specifically the scrap produced in the production process
that isreintroduced. Therefore, for the final determination, the Department must resort to facts
available to account for metallic inputs used in the production of subject merchandise.

JMC:

Certain facts have come to light with regard to IMC that were not known at the time of the
Preliminary Determination that cast doubt on the rdigbility of IMC'’ s reported metdlic inputs. Prior
to the Preliminary Determination, IMC reported a single FOP for its consumption of stedl scrap,
which it explained contained stedl scrap from inventory. See IMC's Section D Questionnaire
Response, dated February 24, 2003, at 14-16. However, in IMC's Third Section D Supplemental
Questionnaire Response, dated June 17, 2003, at page 3, IMC clarified that this steel scrap from
inventory did not congist of only steel scrap. In fact, this FOP consisted of purchased scrap, scrap
from production of pipe nipples, and recycled mallesble scrap from production of subject merchandise,
rather than just purchased sted scrap. At verification, the Department further clarified this response,
noting that “the furnace warehouse. ..contained five types of stedl scrap: purchased, compressed
malleable shavings, defective sted pipe, compressed sted shavings, and defective maleablefittings.”
See IMC Veification Report at page 6. When the recycled mdleable scrap is removed from this total
sted scrap figure, the total purchased scrap used in the production of one kilogram of subject
merchandise is less than one kilogram for nearly dl CONNUMsin IMC's FOP06 database.

It is the Department’ s pogition that, given the above facts, that IMC is reporting less than one
kilogram of purchased scrap per kilogram of subject merchandise. Asaresult, MC's metdlic input
data lacks credibility. Because IMC clamsthat it has a closed-loop system (see e.g., IMC's Second
Supplemental Section D Questionnaire Response at 9, IMC’ s Response to Petitioner’s May 2, 2003
L etter, dated May 9, 2003, at 5, and IMC's Rebuttal Brief at 10-11), IMC must maintain a consistent
amount of recycled materid through the cagting processin order to maintain production levels. IMC
acknowledges that it continuoudy reuses its recycled materid (seeid.), and as aresult, IMC must
supplement its production with certain amounts of outsde sources of scrap (whether purchased or
recycled from non-subject merchandise) that, a a minimum, exceed the volume of production output.
It isthe Department’ s position that if IMC were to use less than one kilogram of purchased materid per



kilogram of output, it would deplete its inventory of recycled scrap in a short amount of time to the point
that it would not be able to continue production. Therefore, the fact that IMC' stota scrap from
outside sources does not exceed production in the aggregate, nor for certain CONNUMSs on the
product basis, is, as Pannext has stated a“physica and technical impossibility.” See Pannext Post
Prelim Questionnaire at 5. For these reasons, it is unreasonable that IMC would, in a closed-loop
system, be able to continuoudy make maleable pipe fittings with less outsde-sourced scrap utilized in
production than output produced. Because IMC' s database contains this credibility gap in the mgjor
input into production, and because the six-week study information did not provide any additiona
information that was credible, the Department is unable to determine with any accuracy the actud
metdlic inputs used in production of subject merchandise. Therefore, for the find determination the
goplication of facts available is necessary.

SLK:

For SLK, we note that SLK has severa suppliers, each of which has a different fact pattern
with respect to materia inputs. Despite repeated inquiries prior to the Preliminary Determination,
SLK maintained that none of its producer-suppliers kept daily records of materid inputsinto the
cupola. After the Preliminary Determination SLK submitted revised databases, for three of its
producers, with no accompanying narrative, that included reported FOPs for recycled scrap aswell as
the purchased scrap previoudy reported on June 27, 2003.

At verification, the Department found that for one of the suppliers, this data was based on daily
cupolareports that, up to this point, SLK had claimed did not exist. SLK explained at verification that
it used these cupola reports to calculate arevised FOP database for its supplier. When presented with
the information used to calculate the recycled scrap input reported, the Department’ s verifiers found
numerous deficienciesin its reported information. Mogt sdient to the argumentsraised by SLK inits
briefs, that SLK has supplied complete recycled scrap information and that the Department should use
SLK’srecycled scrap input and output data to caculate margins for the final determination, the
Department’ s verifiers found that this supplier had only limited cupola reports for the POI, and that
SLK had used these incomplete records to quantify the reported recycled scrap inputs for the entire
POI, without indicating the data s incomplete nature. The Department noted in its report that “the
number of monthly cupola records used for reporting purposes ranges from 18 out of 30 daysin
September 2002 to 24 out of 30 daysin June 2002.” See SLK Supplier Verification Report, dated
September 3, 2003, a page 6. The data based on these reports were clearly deficient, as it used this
limited data as the basis of its calculation for the entire POI, and was presented to the Department as
complete information. The fact that SLK was not forthcoming with this information until after the
Preliminary Deter mination, coupled with the extensive deficienciesin the data provided for recycled
scrap inputs found at verification, necessitates the use of facts available to account for these materia
inputs.

For the other two suppliers that reported the additional FOPs for recycled scrap inputs on June
27, 2003, the Department has determined that because this information was unsubstantiated, lacked
both any narrative explaining the source of these data, and lacked corroborating exhibits to substantiate
the period to which they pertain and their accuracy, they are unreliable as a means to cdculate dumping
margins. One of these suppliers has been closed since January 1, 2003, and SLK has not explained
how it obtained the information for the closed company. See SLK production report dated June 26,
2003, a Exhibit 4.

For one other supplier, SLK has submitted no additiond information after the Preliminary
Determination, despite Department requests, because this supplier was closed by the Chinese
authorities during the SARS epidemic and for environmenta reasons. 1d., at Exhibit 5. Because of the
lack of response from this company to the Department’ s requests for input information necessary to
cdculate accurate margins, the use of facts available is necessary for unreported inputs.

For SLK’sfind supplier, there are extensive deficienciesin the reported amounts for scrap
inputs that have not been addressed. These deficiencies have not been sufficiently explained or
dleviated to accurady cdculate amargin. Therefore the use of facts availableis necessary. See SLK
Andyss Memo for proprietary supplier information.



Therefore, in the abosence of dther Sx-week datathet validly quantifies materid inputsincluding
recycled scrap, or more importantly actua POI data accounting for al inputs and outputs on a
CONNUM -specific basis, the Department cannot determine with any accuracy, the actua metallic
materia inputs used by respondents during the POI to produce subject merchandise. The respondents
in this case have failed to provide information to the Department in the “form or manner requested” as
required by section 776(a) of the Tariff Act, which further instructs the Department to use “the facts
otherwise available’ when * necessary information is not available on the record.” Asareault, the
Department must resort to facts available in order to satisfy section 773(c)(1) of the Act, which states
that the Department “shdl determine the normal value of the subject merchandise on the basis of the
vaue of the factors of production utilized in producing the merchandise” See e.g., Preliminary
Determination, at 33917.

For Pannext, as facts available for the under-reported purchased scrap inputs, the Department
is continuing to increase purchased scrap, where necessary, to the POI-wide average quantity for stedl
scrap input as reported in its response, when the reported metdlic inputs (including steel scrap and pig
iron) to produce one kilogram of output were less than one kilogram. See e.g., Pannext=s Section D
Questionnaire Response, dated March 3, 2003, at Exhibit 7. For IMC, because the POI-wide
average employed for the Preliminary Determination included recycled scrap from subject
merchandise, as described above, the Department is applying a different factor for the fina
determination. For thefind determination as facts available, the Department isincreasing the reported
purchased and non-subject merchandise recycled scrap inputs for those CONNUM where the sum of
these inputs is less than one kilogram to produce one kilogram of output. The factor used to increase
these CONNUM s is the average of the CONNUMSs where the sum of the inputs is greater than or
equal to one. See IMC Proprietary Analysis Memorandum. For SLK the Department has dso
increased the inputs when the sum of the inputs are |ess than one kilogram to produce one kilogram of
output for certain suppliers. See SLK Proprietary Analysis Memorandum.

Additiondly, asfacts available for recycled scrap that was not reported in the “form or manner
requested” (see section 776(a) of the Tariff Act), the Department is relying on information provided by
the petitionersin its calculation of the unreported inputs. In their May 15, 2003, submission to the
Department, petitioners provided worksheets based on data from the Petition and respondents
submissions, demongtrating the unreported factors of production for metalic inputs using petitioners’,
JMC'’s, and Pannext’s data. See L etter from Petitioners to the Department dated May 15, 2003 at
Exhibit 4 (Petitioners May 15" Letter). Petitioners calculated an adjustment factor for the unreported
metallic inputs based on the tota quantity of inputs of purchased scrap and recycled scrap from the
Petition, adjusting for respondent’s reported yield losses and by-product adjustments for an average of
severd types of subject merchandise. The Department does not have sufficient information to
recal culate these input adjustments for the unreported metalic inputs on a CONNUM-specific basis,
but has corroborated this information to the extent practicable. See Corroboration of the Petition for
the PRC-wide Rate from Case Analysts to the File, dated October 20, 2003 (Corroboration Memo).
For thisfina determination, the Department is using an average of the adjustment retios for M C and
Pannext as caculated in petitioner’s May 15, 2003 submission a Exhibit 4, and increasing IMC,
Pannext, and SLK’ s reported values for metdlic inputs by this average, 56.83%.

Comment 2: Whether to Apply Facts Availableto Value Energy

Petitioners argue that the values reported by respondents for energy usage should be smilar to
the usage reported by petitioners, as both use the same basic technology, and they argue that the large
difference in usage necessitates the use of FA from the petition to determine energy inputs. Petitioners
argue that the energy consumption numbers reported by respondents are not credible, and that the
Chinese producers are draméticaly undergtating their energy usage, as they possess no technologica or
efficiency advantage over U.S. producers. Petitioners point out that the discrepancy cannot be
explained by the use of different fuds, though they acknowledge that different fuels provide different
amounts of energy per unit. Citing the U.S. Department of Energy and Cdifornia Energy Commission,
petitioners note that coke yields 24.8 million BTUs per short ton, while bituminous cod yields 21.93




million BTUs per short ton, firewood yields 17.2 — 19.4 million BTUs per short ton, naturd gasyields
1,027 BTUs per cubic foot, and eectricity yields 3,412 BTU per kilowatt hour. See Energy
Information Adminidtration, U.S. Department of Energy, “Glossary: Coke (cod),” a
http://www.eladoe.gov/glossary/glosary_main_page.htm, Energy Information Administration, U.S.
Department of Energy, “Annua Energy Review 1996,” DOE/EIA-0384 (96)-1995 Data, Cdifornia
Energy Commission, “Fireplaces and Woodburning Stoves,” at
http:/Aww.consumerenergycenter.org/homeandwork/homes/ins de/heatandcool /fireplaces htm, and
Petitioner Case Brief at 11-12. Petitioners argue that unless there is atechnological difference, the total
BTUs used by both petitioners and respondents to melt scrap and recycled MPF to form iron, anned
fittings, thread fittings, and met zinc for galvanizing should be smilar. Petitioners note thet the data used
for petitioners was from Ward Manufacturing, which has a cupola foundry smilar to the Chinese
respondents, though more efficient in productivity and energy. Petitioners argue that because Ward
requires a certain amount of BTUs for their production process using primarily natura gas, respondents
would require asmilar amount of BTUs for their production process no matter what energy source
they use. However, petitioners point out, the nature and usage amounts of the energy sources reported
by respondents would yield less BTUs than petitioners, leading to an energy shortfal when compared
to petitioners. Petitioners argue that reliance on this “obvioudy inaccurate datal” would distort the
margin. See Petitioner Case Brief at 12-13.

Petitioners further argue that dthough petitioners continuoudy heet their cupola, and
respondents run their cupolafor only an eight hour shift, no difference in production methods or
technology cited can account for the vast difference in energy usage, because nearly the same amount
of BTUs are needed to melt the inputs regardless of production methodology. See Petitioner Case
Brief at 13-14. Petitioners argue, therefore, that the energy usage reported by respondentsis not
comparable to the energy used by U.S. producers, and because the respondents have not
demongtrated any technology that would account for increased efficiency on their part, the Department
should apply appropriate amounts from Ward Manufacturing, rather than rely on the input amounts
reported by respondents.

In rebuttal, Pannext argues that the Department verified that Pannext accurately reported POI
energy consumption, and that petitioners argument that the numbers are not credible is unfounded.
Pannext arguesthat in fact, it over-reported energy usage (see Pannext Verification Report a 28), and
that reported consumption should be relied upon by the Department. Pannext argues that petitioners
andysis of energy consumption is based solely on speculation and the Department should base its fina
determination on verified information.

In rebuttal, IMC argues that the Department should reject petitioners  alegation that FA is
necessary for energy consumption, as any differences between the energy consumption of respondents
and petitioners have been verified and demongtrated as production practice differences. IMC argues
that differences in energy consumption between petitioners and IMC reflect demondtrated, verified
differencesin production facilities. IMC contends that petitioners proposed methodology does not
take into account variations in pressure, temperature, apparatus, regulatory requirements, and other
variations in operating conditions. Therefore, IMC argues that the limited generd public datarelied
upon by petitionersisinsufficient to supplant IMC' s verified actud data. IMC further argues that
petitioners pre-verification contention that the cupola must be heated continuoudy was overturned by
verification, which demongtrated that IMC' s cupola s subjected to eight-hours of heating each day
followed by sixteen hours without heating, and this accounts for differences in coke and cod
consumption between petitioners and respondents. IMC aso notes that it heatsits annedling kilnsto a
lower temperature than petitioners. Therefore, citing the IMC Verification Report a 27, IMC argues
that petitioners claim that they must have comparable energy consumption is unfounded and that the
petition data should not be used.

JMC further argues that as the Department verified IMC' s energy information and found no
discrepancies, the record does not support the use of FA. Further, IMC argues that the Department
found that IMC reported in its responses a higher consumption of dectricity than found at verification,



which M C explainsisasaresult of its reliance on manud labor. IMC notes that petitioners applied
IMC’ sranged labor consumption (as reported to the Department in the investigation of Non-Malleable
Pipe Fittings from the Peopl€' s Republic of China) for vauing labor in the petition, which was used in
the calculation of the petition margin. IMC argues that this is because IMC uses machinery for critical
functions only, contrary to the domestic indusiry’s modern facilities. IMC therefore argues that the
Department should use IMC’ s reported energy consumption data.

SLK arguesthat a comparison of BTU usage with petitioners datais ingppropriate asthereis
no evidence showing that petitioners facilities are smilar to respondents. Noting that the Department
verified that its supplier’ sfacility is unautomated and relies on manud labor, SLK argues that itsfacilities
require less energy usage than an automated factory. Further, petitioners alegation that Ward
Manufacturing' s facility is smilar and more efficient is unsupported by evidence on the record, and
SLK arguesthat this demondtrates the unreiability of the petition data asit relates to respondents
FOPs. Therefore, SLK argues that the Department should reglect any use of FA in this case.

Department’ s Position

We agree with petitioners that the application of facts avalable for energy inputsis warranted in
this case. Section 776(a) of the Tariff Act states that the Department may use “the facts otherwise
available’ in reaching its determination if “ necessary information is not available on therecord.” In
genera, respondents have based their reported energy inputs on the same yield loss ratios used to
cdculae metdlic inputs. See eg. IMC'sresponse. The Department has also anayzed respondents
data for energy inputs and found that thereis a clear correlation between the amount of input materia
used to manufacture subject merchandise and the amount of energy used in its production. Specificaly,
the respondents own proprietary database showed that as metdlic inputs per kilogram of output
increases, the quantity of energy reported per kilogram of output increases at a comparable rate,
indicating a direct correlation between the amount of metalic inputs used and the amount of energy
necessary to produce the finished merchandise. The Department found that respondents’ data,
demondtrate that the higher the quantity of metdlic inputs used, the more energy, in the form of
firewood, coke, cod, and electricity, was needed to produce subject merchandise. See IMC, Pannext,
and SLK Proprietary Anayss Memoranda. The Department finds this correlation to be appropriate,
as it takes more energy to melt higher quantities of metdlics than it takes to met lower quantities of
metdlics

As noted in Comment 1, the Department found that respondents’ reported values for metalic
inputs were underreported and therefore increased these inputs to compensate for the incomplete and
unreliable data submitted to the Department. Respondents have reported specific energy usage rates
necessary to melt these quantities of inputs that were underreported. Respondents themselves note that
the Department verified these energy consumption factors. See IMC Rebuttal Brief at 25. However,
these energy consumption factors were based on the reported amount of metalic inputs that the
Department has found to be underreported and unreliable (see Comment 1). Becausethereisadirect
correlation between the amount of inputs used to manufacture the subject merchandise and the amount
of energy used in production, the Department must adjust respondents energy usage to reflect the
relationship between metalic inputs and the appropriate energy needs.

For thisfind determination, in order to determine normd vaue, in accordance with 773(c)(1) of
the Tariff Act, the Department must apply facts available to quantify the respondents’ energy inputs. As
facts available for these underreported energy inputs, the Department has used respondents’ reported
energy data to find an gppropriate facts available adjustment for these underreported inputs. Firdt, the
Department ca culated the per-kilogram quantities of metalic inputs and their corresponding energy
usage amounts for each CONNUM. Next, the Department cal culated the revised metdlic input
amounts for all CONNUM s based on the facts available described in Comment 1. Then the
Department caculated the smple average of these inputs. The Department then found the
corresponding energy usage for this smple average and applied these energy usage factors for
firewood, eectricity, coke, and cod, to all CONNUMSs. See IMC, Pannext, and SLK Proprietary
Andyss Memoranda for an explanation of company-specific factors.



Comment 3: Financial Ratios

IMC argues that the Department is required to apply financid ratios usng data from surrogate
producers of identical or comparable merchandise, and that for this purpose the Department should use
for itsfina determination ratios derived from the 2001-2002 annud reports of Visha Madleables Ltd.
and Jayaswas Neco Ltd. IMC cites information on the record showing that Vishal’ s core products
include mallegble pipe fittings, and that the primary raw materias it consumes are scrgp and pig iron, as
well aszinc. IMC aso clamsthat Jayaswals produces identical merchandise and that it is a sound
surrogate producer of subject merchandise. IMC concludes that for the Find Determination, the
Department should apply the average financid ratios of these producers of alegedly identica
merchandise, using an overhead ratio of 12.78 percent, SG& A expenseratio of 20.23 percent and a
profit ratio of 1.06 percent.

JMC aso argues that the financid ratios derived from three Indian producers of brake rotors
and from SAGE Metas Ltd., which al produce comparable merchandise, is a superior source of
surrogate financia ratios than the Reserve Bank of India datafor 964 Large Public Companies used in
the Preliminary Determination. JMC points out that the RBI data encompass companiesin diverse
industries that are not comparable to producers of subject merchandise, and therefore bear little
relaionship to the actua cogtsincurred by respondents. IMC contends that RBI financid ratiosare a
surrogate of last resort.

Pannext supports the use of the financia ratios placed on the record by IMC and contends that
use of the RBI datais contrary to section 351.408(c)(4) of the Department’ s regulations, which
provides that normaly non-proprietary information from producers of identica or comparable
merchandise in the surrogate country should be used for this purpose.

Petitioners argue that if the Department finds that none of the producers for which financia data
have been submitted manufacture merchandise comparable to subject merchandise, the Department
should continue to use the RBI data to derive the financid ratios. According to petitioners, RBI datais
a credible and well-established source and comes from an industry group that would include producers
of comparable merchandise. Moreover, petitioners claim that the Department has a preference for a
broad range of financia data, which minimizes the effect of potentialy anomalous data from asingle

roducer.
g Petitioners contend that Vishd Malleablesisthe only producer cited that possibly manufactures
comparable merchandise, but that IMC did not accurately calculate the financid ratios for this
company. Petitioners cite four errorsin IMC's caculation: (1) IMC included “job and process
charges’ in Vishds materids, labor and energy codts, dthough the financid statements separatdly list
labor and energy costs, (2) IMC understated the value of depreciation as Rs 322,289, whereas the
financid statement lists the value as Rs 3,222,899; (3) IMC classified the depreciation associated with
Vishds Wind Power Project as an SG& A expense, which should be included in overhead expense,
since the wind-powered eectrical generators are a product which the company produces and usesin
production; and (4) IMC increased Vishds materia, labor and energy costs by the difference between
the beginning and ending vaues for finished inventory and work in process inventory, listed as
“Decreasein Stock” on the profit and loss statement, which petitioners contend is an incorrect
accounting methodology. See Petitioners Rebuttal Brief, at 9-10 (September 15, 2003). Petitioners
recalculated Vishd’ s financid ratios and found an overhead ratio of 29.43 percent, a SG& A expense
ratio of 15.55 percent and a profit ratio of 1.10 percent.

Petitioners further argue that Jayaswals Neco Ltd.’s data should not be used because the
company does not produce comparable merchandise and has severe liquidity problems, which
disqudify itsfinancid data. Petitioners point out that Jayaswas financia statementsindicate thet its
cagtings divison caters to the tractor industry and other automotive units, and that the Department used
Jayaswds financid statements, along with those of other brake rotor producers, to derive the financia
ratios in the Sixth New Shipper Review of Brake Rotors from the Peopl€'s Republic of China
(August 14, 2002). In addition, petitioners characterize IMC' s clam in its case brief that Jayaswals



lists cast/ductile iron pipes and pipe fittings among its core products, including cast pipe fittings, as
mideading and argues that this listing does not refer to Jayaswas Neco Limited, but rather to the “Neco
Group of companies.” Findly, petitioners argue that the Department should reject the financia data for
the brake rotors producers, because brake rotors and subject merchandise differ not only in production
processes but dso in physical characteristics and end uses, and thus are not comparable.

Department’s Position:

We agreein part with IMC and Pannext, and in part with petitioners. We agree with IMC that
data from surrogate producers of identical or comparable merchandise are preferable to RBI data,
which are averages for an industrial sector encompassing a broad range of industries. Section
351.408(c)(4) of the Department’ s regulations provides:

For manufacturing overhead, generd expenses, and profit, the Secretary normdly will
use non-proprietary information gathered from producers of identical or comparable
merchandise in the surrogate country.

The Department’ s preference in NME cases is to use as surrogate values the financia ratios of
producers that are most comparable to the producers of the subject merchandise, when available,
provided they are not aberrant because of hyperinflation or the company’ sfinancid illiquidity. See,
e.g., Notice of Final Determination of Sales at Less Than Fair Value: Folding Metal Tables and
Chairs from the Peopl€e' s Republic of China, 67 FR 20090 (April 24, 2002) (Tables and Chairs),
and accompanying Issues and Decision Memorandum, Comment 9 (Tables and Chairs Decision
Memo)

We disagree with petitioners  contention that Jayaswals Neco Ltd. is not a producer of
comparable merchandise. The website for the Neco Group of Industries has a link to web pages for
Jayaswals. See http://mww.necoindiacom/company_jnl.htm These web pageslist four castings
divisons and their products. Two of its divisions make fittings, but gpparently neither divison makes
mallesblefittings. Thus, the products include comparable, but not identical, merchandise. The
company aso has two unreated divisions producing pig iron and soybean oil. We agree with
petitioners, however, that Jayaswals ratios should not be used because according to Jayaswas Annua
Report, the company has been “ experiencing severe liquidity problems since last couple of years” and
is undergoing a restructuring process. See IMC July 16, 2003, response, Exhibit 19 at 10. Wedso
agree with petitioners that brake rotors are not comparable to subject merchandise.

We agree with IMC that Vishd Maleablesis a producer of comparable merchandise. Thus,
Vishd’ sfinancid ratios are the only suitable surrogate vaues on the record of thisinvestigation.
However, we agree with petitioners that IMC made errorsin cdculating Vishd' s financid retios and
have accepted petitioners  corrections. As argued by petitioners, job and process charges are
payments made to outside subcontractors for processing, and are properly considered as avarigble
overhead expense. We agree that IMC made atranscription error in caculating depreciation, and that
IJMC improperly included depreciation for the wind power project under SG&A. We dso agree with
petitioners analysis of the correct treatment of changesin inventory values in their Rebuttal Brief at
footnote 4, pages 9-10. We have therefore used Visha’ sfinancid ratios for the find determination, as
recalculated by petitioners.

Comment 4: Surrogate Values - Whether to Update Information for the POI

JMC argues that the Department should use Indian Import Statistics from the entire POI to
vaue cod, polyethylene bags, ferromanganese and cartons, ingtead of the first three months of the POI
as used in the Preliminary Determination.

Petitioners did not rebut this argument.

Department’s Position: . .
We agree with IMC. It is the Department practice to use the most contemporaneous data



available when valuing factors of production. Therefore, except as noted in the Cal culation of
Surrogate Values for Usein Final Determination of Malleable Pipe Fittings from the People’s
Republic of China (“Surrogate Vaues Memo”), we have updated al surrogate vaues usng more
contemporaneous Indian import data, obtained from the World Trade Atlas, which notes that its data
was obtained from the Ministry of Commerce of India. In addition, the Department has updated
certain surrogate vaues not mentioned below based on supplementa information and information from
the verification reports. See Surrogate Vaues memo.

Comment 5: Surrogate Values— Recycled Iron Scrap

IMC argues that to value recycled iron scrap the Department should continue to use Indian
Import Statistics from the POI, HS 72041000, which encompasses “waste and scrap of cast iron”
because the mallesble iron scrap that IMC recyclesisdl cast iron scrap. IMC argues that this heading
gpplies to recovered maleable iron scrap from inventory, and internaly recycled casting workshop
malleable iron scrap, and should therefore be used to value its recycled iron scrap.

Petitioners rebut IMC' s argument, contending that the malegble iron and defective fittings are
not waste, and that IMC’ s recycled materid has the same material compaosition as the finished fittings,
and therefore should be vaued as HS 72069002, “ Iror/Non-alloy sted in blocks, lumps, and smilar
form.”

Department’s Position:

We agree with IMC. See IMC Veification Report, page 6, Pannext Verification Report,
pages 13-14. The Department does not find that petitioners suggested heading for “Iron/Non-aloy
ged in blocks, lumps, and smilar form” is appropriate, because this heading refers to products that
have been made into useful forms, whereas the only useful purpose of the defectivefittingsis recycling.
Therefore, the Department will continue to vaue recycled iron scrap as HS 72041000.

Comment 6: Surrogate Values—Iron and Sted Shavings

IMC argues that to vaue recovered maleable iron shavings and turnings from inventory the
Department should use Indian Import Statistics for HS 72041000, from the POI, which IMC says
encompasses “turnings, shavings, chips, milling waste, sawdug, filings, trimmings, and sampings,
whether or not in bundles.”

Petitioners argue that the shavings, even when compressed, do not significantly contribute to the
molten iron, and therefore should not be given any vaue.

Department’s Position:

We agree with IMC. The Department verified that IMC recyclesiron and sted shavings by
compressing them into briquettes, which are fed into the cupola with other iron scrap, and therefore the
Department will vaue the shavings accordingly. See IMC Verification Report, page 6. The
Department notes that IMC appears to have made a typographica mistake in its September 8, 2003,
brief and used HS 7204.1000 (waste and scrap of cast iron), with the description for 7204.4100
(turnings, shavings, chips, milling waste, sawdug, filings, trimmings, and sampings, whether or not in
bundles). For the find determination the Department will vaue these shavings under heading HS 7204,
“Ferrous waste and scrap; remelting scrap ingots of iron or stedl;” under subheading 72044100,
“turnings, shavings, chips, milling waste, sawdugt, filings, trimmings, and stampings, whether or not in
bundles.”

Comment 7: Surrogate Values— Ferrosilicon

JMC argues that to vaue ferroslicon the Department should use Indian Import Statistics from
the POI, under HS 72022100, which encompasses “ferrosilicon containing more than 55% slicon,”
because the Department verified that IM C uses ferrosilicon which contains more than 55 percent




glicon.
Petitioners did not rebut this argument.

Department’s Position:

We agree with IMC. The Department verified that respondents use ferrosilicon containing
greater than 55 percent sllicon. See IMC Veification Report at page 2; Pannext June 16, 2003
Submission, a Exhibit 4; SLK’s supplier Verificaion at Exhibit 12, page 3. Therefore, for the find
determination the Department will vaue respondents’ ferrosilicon using only HS 72022100,
“ferrogilicon containing more than 55% slicon.”

Comment 8: Surrogate Values— Firewood

IJMC argues that to vaue firewood the Department should use Indian Import Statistics from the
POI, under HS 44013000, which encompasses "saw dust and wood waste/scrap whether or not
agglomerated in logs, briquettes, pellets, or smilar forms™ instead of the more genera heading the
Department used for the Preliminary Determination, HS 4401, "fuel wood."
JMC argues that the Department should not use the entire heading 4401, arguing that HS 44012100
and HS 44012200, which are wood "chips or particles’ should be excluded because the Department
verified that IMC uses "various sticks," and not chips or particles, as firewood.

Petitioners did not rebut this argument.

Department’ s Position:

We agree in part with IMC that wood chips or particles should not be included in the surrogate
vaue for firewood. However, the heading suggested by IMC includes sawdust, which we have no
evidence that respondents use. See IMC Section D, exhibit 7, Pannext June 16, 2003 Submission,
exhibit 4. Therefore, for the finad determination the Department will vaue firewood usng HS 440110,
“Fuel wood, inlogs, in billets, intwigs, in faggots or in smilar forms” which does not include wood
chips, particles, or sawdust.

Comment 9: Surrogate Values—Wood Pallets
IMC argues that instead of valuing wood pallets as awhole, the Department should use Indian

Import Statistics from the POI to separately value the wood and nails IM C used to construct wood
pallets.

Petitioners argue in their rebuttal that the Department should value IMC’ s wood pallets based
on the cost of wood crates, asit did in the Preliminary Determination.

Department’s Position:

We agree with IMC. The Department verified that IMC and Pannext congtruct their own
wooden pallets for shipping usng wood and nails, and that IMC and Pannext included the labor to
make these pdletsin their FOPs for labor. See IMC Veification Report, page 28, Pannext
Verification Report, page 29. However, the Department also verified that SLK purchases wood
palets rather than making their own from wood and nails. Based on the information found a
verification, for the final determination, the Department will vaue IM C and Pannext’ s inputs as wood
and nails using surrogate vaues for wood (HS 44039900) and nails (HS 7317). The Department will
vaue SLK’sinputs as wood pallets under HS 441520000.

Comment 10: Surrogate Values— Zinc Dust and Zinc Powder

IJMC argues that to vaue zinc dust the Department should use Indian Import Statigtics from the
POI, under HS 79031000, and to vaue zinc powder the Department should use Indian Import
Statistics from the POI, under HS 79039000, rather than valuing both values under HS 7903.




Petitioners did not rebut this argument.

Department’s Position:

We agree with IMC. For the Preliminary Deter mination, we vaued both zinc dust and
powder as HS 7903. At verification, the Department found that IMC and SLK produce both zinc dust
and zinc powder, and that Pannext produces both zinc scrap and zinc dust. See IMC Veification
Report, page 29; Pannext June 16, 2003 Submission, exhibit 4, SLK Supplier Verification Report,
page 7. Therefore, for the find determination the Department will vaue zinc dust usng HS 79031000,
zinc powder using HS 79039000, and zinc scrap using HS 79020000.

Comment 11: Whether to Consider Certain Inputs as Overhead Items

JMC argues that the Department should trest sand, coal powder and bentonite usage as
overhead expenses. JIMC argues that the Department’ s use of the surrogate vaue for non-reusable
resin-coated sand to vaue IMC's molding sand in the preliminary determination was erroneous,
because verification confirmed that IM C recycles the same silica sand mixed with cod powder and
bentonite to produce sand molds and sand cores. IMC claims that the Department cons stently
recognizes green sand molding materids as overhead expenses in investigations of Chinese foundries,
noting that Indian accounting practices classfy molding materias as overhead items under * stores and
gpares consumed.” JMC cites Notice of Final Determinations of Sales At Less Than Fair Value:
Brake Drums and Brake Rotors from the Peopl€’' s Republic of China, 62 FR 9160, 9164
(February 28, 1997) (Brake Rotors) and subsequent reviews as treating these items as indirect
materids, and therefore a part of factory overhead. IMC argues that treating these molding materids
as direct inputs would double-count these expenses.

Pannext argues that it owns its water well and uses water for administration and employee
housing in addition to production. Pannext clams that the verification report makes clear that water
should be tregted as an overhead item rather than adirect materid. Pannext dso clams that steam codl
is more gppropriately trested as an overhead expense because it is used to heet the living quartersin
addition to its uses in the annedling and galvanizing processes.

SLK arguesthat the Department should treet testing oil, sted balls, firewood and water as part
of overhead expenses, and that it is the Department’s norma practice to classify minor indirect
materias as part of overhead expense, rather than valuing them separately as materid factors. SLK
explainsthat testing ail is used in the process of testing the fitting and is not used for the protection of the
find product; sted balls are used in the machinery during the tumbling process and are not consumed as
part of thefitting; firewood is used to sart the cupolaand for drying the bricks, and is not a source of
the main energy consumed to produce the subject merchandise; and findly, that water is used for
cooling and cleaning fittings, and SLK’ s suppliers do not consider it to be araw materia in production.
SLK cites Issues and Decision Memorandum for the Antidumping Duty Administrative Review of
Sebacic Acid from the People' s Republic of China at Comment 3 (Sebacic Acid from the People’s
Republic of China: Final Results of Antidumping Duty Administrative Review, 65 FR 49537,
August 14, 2000) (Sebacic Acid) as authority for treating water as part of factory overhead. SLK aso
argues that the Department verified that one of the producersthat SLK bought fittings from during the
POI pumps water from its own well, and that because the dectricity used for the pump is dready
included in energy codts, dl costs associated with water have dready been captured. SLK cites
Qulfanilic Acid from the People's Republic of China: Final Results of Antidumping Duty
Administrative Review, 61 FR 53711, 53716 (October 15, 1996) as precedent for treating well-
pumped water as part of factory overhead.

Petitioners counter that the CIT upheld the Department’ s treatment of water as a separate
factor of production in Pacific Giant, Inc. v. United States, 223 F. Supp 2d 1336, 1345 (CIT 2002)
(Pacific Giant) in gaing:



...water condtitutes afactor of production in this case because of its use

for morethanincidenta purposes. .. Findly, because Commerce could not

know whether the respondents included water cost in their factory

overhead, Commerce reasonably determined to value water separately.
Petitioners point out that the Department instructed the respondents to report water usage separatdly in
this invegtigation, implying that the Department considers water to be more than an incidental FOP.
Petitioners contend that SLK has not provided any evidence that the Indian companies whose financia
ratios may be used did not include water as a material consumed in production, or as energy, and thus
has not shown that separate consideration of water as a FOP double counts thisinput. Further,
petitioners state that the CIT in Pacific Giant dismissed the relevance of whether the producer pays
for water pumped from its own source, since “the statute plainly focuses upon the quantity of inputs for
factors of production rather than the costs associated with them.” For al other inputs, petitioners urge
the Department to follow its sandard practice, which involves first determining whether the input is used
for more than incidental purposes, and treeting those used for more than incidental purposes as
separate factors, unless the respondent demonstrates that they were included as overhead items by the
company whose financid statements are used to establish the financid retios.

Department’s position:

We agree with IMC, agree in part with SLK, and disagree with Pannext. We agree with IMC
that the Department verified during a plant visit that M C recyclesits molding sand, and therefore, that
slicasand, cod powder and bentonite should be treated as indirect materias under overhead. In
Brake Rotors, the Department stated:

We have continued to treat molding materids listed in the “Factors of Production”

section of this notice asindirect materias because dthough these inputs are used to

produce the subject merchandise, these inputs are not incorporated into the final

product and are also categorized as “ stores and spares consumed” based on Indian

accounting standards. According to the Compendium of Statements and Standards, in

order for amaterial to be consdered as part of factory overhead, it must “assist the

manufacturing process, but ... not enter physicdly into the compostion of the finished

product.” (62 FR 9160, 9170)

Therefore, because the Department has recognized in other PRC antidumping cases that these inputs
are not physicaly incorporated into the final product and that Indian accounting practices treet molding
materias (sands, molding clays, bentonite and cod powder) as overhead items, we agree with
respondents that we should not treat these items as direct materid inputs.

We agree with SLK that stedl balls used in the tumbling process should be treated as avariable
overhead expense, because they are not physicaly incorporated in the subject merchandise, are
reusable, and are included as overhead expenses under “ stores and spares consumed” in Indian
financia statements. We note that we did not treat sted bals as a direct materia input in the
Preliminary Determination, consistent with past practice. See Brake Rotors at 9169. We aso agree
with SLK that testing ail, which is mixed with water and used to prevent the fittings from rusting during
the process of pressure testing the finished fittings, should be treated as a variable overhead expense.
In contrast to anti-rust ail, which is used to coat the finished fittings prior to packing, and isused asa
packaging materid, testing ail is not incorporated in the finished product.

We disagree with Pannext that steam coa should be treated as an overhead expense smply
because it is a0 used to heat the living quarters. As noted in Pannext Verification Report, at 28, as
cod iswithdrawn from the warehouse for the annedling and gavanizing workshops, the quantities are
recorded on materia issuing dips and recorded in Pannext’ s warehouse record separately from coal for
the living quarters. Pannext is therefore able to measure the amounts directly consumed as an energy
source in production. As noted below in Comment 16, Pannext erroneoudly reported al cod
consumption during the POI, which the Department will correct for the find determination.

We dso disagree with SLK’s claim that firewood is not integra to the production process.
Frewood is used to start heating the cupolato met the iron and sted scrap in the first stage of the
production process, and is therefore not an incidenta energy source. See Brake Rotors, 62 FR 9160,



9169. Therefore for the find determination we are continuing to tregt firewood as a FOP for energy.

Findly, we agree with petitioners that whether the producer pays for water isirrdevant in
determining whether it should be consdered a direct materid input. SLK argues that weter is
“normaly” trested as an overhead expense and cites Sebacic Acid as precedent in support of its
argument that the Department should not treat water as adirect input. However, the Department’s
discusson of theissuein Sebacic Acid at Comment 3 makes clear that its decision to trest water as an
overhead expense was based upon the use, in that case, of Reserve Bank of India data for surrogate
financid ratios, and the treatment in those data of water as overhead expense. See Sebacic Acid, 65
FR 49537, and accompanying |Issues and Decision Memorandum, Comment 3. The case precedents
cited in Sebacic Acid al pertain to chemica products. Neither SLK nor Pannext has provided
evidence that the Indian producer of maleable castings whose financid statements have been used for
thisfina determination to establish the financia ratios has accounted for water as an overhead expense.
We further note that the Department included water as adirect materid input in Tables and Chairs,
and not as an overhead expense. See Tables and Chairs Decision Memo, Comment 34. We
therefore have continued to treet water as a direct input for the final determination.

Comment 12: Whether the Department Correctly Calculated the Distance for the NME
Inland Freight Charge for Respondents

Petitioners argue that the NME inland freight on materid inputs should be based on the shorter
of the distance between the respondents’ factory and the port, or the distance between the
respondents’ factory and the NME input producer. In the Preliminary Determination, petitioners
note that the Department stated that it calculated its surrogate inland freight on materia inputs using the
shorter of the reported distance from the domestic producer to the factory or the distance from the
nearest segport to the factory, in accordance with the Court of Appedlsfor the Federa Circuit's
decisonin Sigma Corp. v. United Sates (“Sgma”), 117 F. 3d 1401, 1407-1408 (Fed. Cir. 1997).

Petitioners argue that the distances used in the Department’ s preliminary determination to
cdculate the surrogate inland freight cost on materiad inputs were not based on the distances from the
NME input producer to the factory. Instead, petitioners note that the distances relied on by the
Department in its preliminary determination to caculate a surrogete inland freight cost on certain
materia inputs were the distances from IMC'’ s factory to IMC' s aleged potentia upstream sources
and not to the actua producers of the inputs. Petitioners cite IMC’s own response, dated April 2,
2003 (pages 20-21), in which IMC dtated that it “has no basis for determining its actuad suppliers
upstream suppliers. IMC's actua suppliers are not affiliated with IMC; they have no contractua or
legal obligation to disclose their upstream suppliers to their customers.” Because IMC did not
purchase its inputs from producers and did not identify the actual producers of the inputs, the
Department, for these inputs, must use the distance from IMC' s factory to the port to caculate its
inland freight codt for the find determination.

Besides potential upstream sources, petitioners argue that IMC aso classifies one particular
materia input as self-sourcing suppliers because IMC has stated that the self-sourcing suppliers are not
actual producers of the input, based on the type of input and its suppliers names. Instead, IMC has
gtated that these salf-sourcing suppliers do not produce the input but rather purchase and resdll it.
Petitioners argue that the Department, initsfind determination, without any evidence that these parties
produce the input, should use the distance from the port to IMC'’ s factory to cdculate the NME inland
freight cost.

Petitioners note that IMC has stated that “{ s} egregating the respondent’ s actua suppliersinto
‘producers or ‘digributors’ isinconsstent with settled Department practice, methodol ogicaly unsound
and proceduraly cumbersome.” See Petitioners Case Brief at 18, citing IMC's April 2, 2003
response a 20. However, petitioners argue that the Federd Circuit’ s decison in Sgma impliesthe
necessity of identifying whether the input supplier is a producer or adistributor.

Petitioners note that in the ingtant case, asin Sigma, certain materid inputs were vaued using
Indian import gatistics and that thisimport priceisinclusive of ocean freight and handling up to the port
of entry, citing the Monthly Statistics of Foreign Trade of India, at item 8 of Introductory Note,
where item 8 sates that “Vaues conform to c.i.f.” We note that c.i.f. means cogt, insurance, and




freight. Thus, petitioners observe that the adding of freight from the port to the respondent’ s factory to
the import price captures the full freight cost on the input up to the respondent’ s factory .

Petitioners state that in Sgma, the respondent purchased directly from the NME producer of
theinput (i.e., pigiron). Petitioners sate that the Federa Circuit in Sgma “reasoned that a rational
NME buyer when choosing between identical inputs at equa prices— one located at the port and
another a the input producer’ s facility —would buy from the closer source in order to minimize inland
freight charges’ and citesthe CIT’ s reasoning as a basis for its argument:

If aproducer in asurrogate country had afoundry next to a port (and
thus had negligible freight expenses from the port to the foundry), it
would purchase its pig iron at the import price, rather than purchasing
equivaently priced domestic pig iron that had to be shipped at
sgnificant expense from adomestic pig iron mill. By the same token, if
the surrogate country producer had a foundry next to a domestic pig
iron mill and far from the nearest port, it would purchase the pig iron
from the domestic mill and thereby avoid the inland freight charge on
equivaently priced imported pig iron.

See Sgma at 1408. Petitioners note that the “equivaent prices’ to which it refers related to the input
aone, exclusive of any inland freight costs. Therefore, according to petitioners, the buyer’s decison
whether to buy from the port or the NME producer related only to the inland freight charge.
Furthermore, petitioners assert that when the input buyer purchases from a producer, the price does not
include inland freight because the input is manufactured at the producer’ s facility but when the input
buyer purchases from a non-producing distributor, the distributor’s price to the buyer includes the cost
of freight from the producer of the input to the digtributor.

Petitioners argue that the Federd Circuit’s decison in Sigma only gpplies to the facts of that
case, where the respondent purchases from an NME producer of the input and not where the
respondent purchases from a distributor of the input. Petitioners argue that for those inputs for which
respondents have not identified the actua producers of inputs, the Department should determine the
distance for the NME inland freight based on the distance between the respondents’ factory and the
port for thefind determination.

IMC argues that for the find determination the Department should vaue ddlivery freight based
on the distance to IMC’ s actua suppliers, not its potentia upstream producers. IMC dates that the
Department’ s practice is to vaue freight for the delivery of raw materias * using the shorter of the
reported distance from the domestic supplier to the factory or the distance from the nearest segport to
thefactory,” citing Certain Ball Bearings and Parts Thereof from the People’ s Republic of China,
67 FR 63,609, 63,614 (October 15, 2002). In support of its position, IMC aso cites Tapered Roller
Bearings and Parts Thereof, Finished and Unfinished, from the Peopl€’ s Republic of China, 67
FR 45451, 45454 (July 9, 2002); Ferrovanadium from the Peopl€’ s Republic of China, 67 FR
45088, 45092 (July 8, 2002); and Sulfanilic Acid from the Peopl€’s Republic of China, 67 FR
31,770, 31,772 (May 10, 2002).

IJMC argues that petitioners have not cited any Department determinations or judicia rulings
where Sgma was used as the basis for interpreting the distance from the domestic supplier of a
materid as the distance from the origind production facility of araw materid. IMC datesthat thereis
no Department practice to digtinguish domestic suppliers of materid inputs that are digtributors from
those that are producers of araw materia.

JMC aso argues that the surrogate vaues dready include the cost of trangporting inputs from
the producing plant to intermediate distributors. IMC contends that the Federa Circuit recognized in
Sgma that import values based on Indian Import Statigtics “dready included ocean freight and foreign
inland freight,” citing Sgma at 1407. IMC notes that surrogate values from the Indian Import
Statigtics dready include foreign inland freight, ocean transport (to India), marine and inland insurance,
and other costs. IMC notes that the internationd freight costs are dready included in the surrogate



vaue and exceed the vaue of freight across these verified distances from the regiond upsiream
producers of materia inputsto IMC's actua suppliers and argue that the Department should not add
the additiona congtructed freight costs from the ultimate producer rather than utilizing the actua supplier
of the materid inputs.

IJMC arguesin its rebuttd that it prepared brochures and price lists demonstrating that the
upstream producers identified in Exhibit S3 CD-9 of its June 16, 2003, supplemental response
manufacture the inputs and that the Department verified these distances from JMC to both actua
suppliers and upstream suppliers. Because the Department verified these distances, IMC argues that
gnce it identified regiond manufacturers of the specific inputs as the most likely upstream producers, at
aminimum, JM C established the distances to actual domestic input producers, which could supply
IMC' sactud suppliers. IMC notesthat it could not affirmatively identify the actua input producers
because it did not have accessto its suppliers books.

IMC observes that the NME methodology assumes that respondents pay the same surrogate
price for an input regardless of the source, and purchase inputs from the nearest available source.
Based on this assumption, if arespondent is closer to the port than to its actua supplier, IMC points
out that Sigma requires the Department to value ddlivery freight based on the shorter distance to the
port, presuming that respondents purchase rationally. JMC arguesthat if the Department accepts
petitioners distinction between domestic producers and domestic suppliers, then the Department must
vaue deivery freight to the nearest domestic producer, which was verified. IMC arguesthat if IMC
pays the same surrogeate price (exclusve of congructive freight) for imported and domesticaly
produced inputs, Sgma “dictates that IMC would purchase inputs from the regional producers rather
than carting imported materids from the port.”

IJMC arguesthat screp is awagte product thet is produced in Pingyin, where IMC' sfactory is
located, by the city’s stedl mill, stedl bearings plant, and other heavy industry. Thus, IMC argues that
the distance to scrap suppliers located in the Pingyin industria area vaidly measures the distance to the
scrap suppliers’ ultimate source.

Petitioners did not submit rebuttal arguments to IMC's arguments.

Pannext contends that the Department properly valued ddlivery freight using the reported
distances to Pannext’ s actud suppliersin the preliminary determination. Pannext argues that the
Department’ s practice is to assess inland freight using the shorter of the distances from the respondents
plant to the nearest seaport or to the respondents’ actua suppliers, citing Non-Malleable Pipe Fittings
from the Peopl€’ s Republic of China, 68 FR 33913 and Certain Ball Bearings and Parts Thereof
from the Peopl€’ s Republic of China, 67 FR 63614. Pannext States that it has reported the distances
to its actua suppliers, these distances were verified, and should be used by the Department for the fina
determination.

Department’s Position:

We agree with petitionersin part, and with respondent IMC in part, but disagree with
respondent Pannext. In congtructing the NV in an NME case, the Department uses market economy
surrogates for FOP values associated with NME producers. See Section 773(c)(4) of the Act. Inthis
investigetion, the Department is using various prices that consumers of the same FOP in India pay for
imported inputs, based on a cost plusinsurance and freight (CIF) price at the Indian port of
importation. 1n amarket economy, the cost of an input to a producer would aso include the cost of
trangporting that input to the place of production of the subject merchandise; hence an inland freight
amount is added to the input price to account for this trangportation cost.

In Sgma, the CAFC hdld that when a CIF import price is used as a surrogate for the price at
which an input is domestically-sourced in an NME country, this price dready includes some freight
expense, S0 that the automatic addition of a surrogate freight vaue based on the entire distance from the
NME domestic source to the production location could over-estimate the value of the inland freight
dement. See Sgma, 117 F.3d at 1408. Thus, the gppd late court remanded for the Department to



devise an inland freight methodology that reflects the presumption that a manufacturer would want to
minimize its materid and freight costs by purchasing imported pig iron if the cost of trangportation from
the port to the foundry were less than the cost of transportation from the domestic pig iron mill to the
foundry.” Seeid., a 1408. In response, the Department created, and the Court of Internationa Trade
(“CIT”) upheld, what has been termed the “ Sigma Rule” for determining the distance used in caculating
asurrogate estimation of amarket vaue for the inland freight component of the vaue of a domegticaly-
sourced input valued using surrogate CIF import prices. See Sgma Corp. v. United Sates, 24 CIT
97, 86 F. Supp. 2d 1344, 1349 (2000).

Under the“SigmaRule,” the Department uses, as the distance upon which the inland freight
component of such an input is valued, the shorter of the two reported distances from ether {1} the
closest PRC segport to the location producing the subject merchandise or from {2} the PRC domestic
materids supplier to the location producing the subject merchandise. Seeid. a 1408. Thisformula
reflects the Court’ s premise that, dthough the market CIF price in fact serves as the vaue of the input
at its NME domestic source, it could also serve as a surrogate for a CIF price of an imported input
available to the producer at a corresponding NME port, and that, within a market economy context,
the producer would likely source the input from the nearer of the NME port of entry or the domestic
supplier.

The underlying factsin Sgma were that apig iron producer had supplied pig iron directly to the
manufacturer of the subject iron castings. See 117 F.3d at 1401. Inthat case, therefore, adirect link
existed between the origina source of the input (pig iron) and the manufacturer of the subject
merchandise. In this case, however, severd manufacturers of the subject merchandise, including IMC
and Pannext, purchased inputs from non-producing resdllers, rather than from the origina producers of
these inputs. Pannext and IMC provided the location of these resdllers as the “ source’ point from
which the inland freight distance should be measured. Also, at the Department’ s request, Pannext
provided the actua producers and IMC provided potential upstream producers for these inputs. See
Exhibit S3CD-9 of IMC'’s June 16, 2003 supplementa response; IMC verification exhibit 21; Exhibit
D-3 of Pannext’s April 11, 2003 response.

In Sgma, the court did not make a distinction as to whether the supplier is a producer or a
resdller of the input but the court did use the distance to the producer because the materia input was
purchased from the producer and aresdler was not otherwise mentioned. It is the Department’s
practice to use the distance to the supplier, which we generally consider to be the producer for this
purpose. Pannext’s argument that we should vaue freight using the resdller is therefore not consistent
with Department practice. Thus, we are gpplying the Sgma rule by using the shorter of the distance
from either the producers to the respondents’ factory or the distance from the nearest port to the
factory. For aliging of the distances used for each input for each supplier, see IMC, Pannext, and
SLK’s proprietary Andysis Memoranda.

We disagree with petitioners suggestion to use the distance to the port for IMC for those
materid inputs where IMC could not, with certainty, identify the actua producer of the materid input it
purchased from aresdler/digtributor. We note that IMC made an effort to identify the actua producer
but, because it bought these inputs from resdlers, it was able to only identify potentia producers since
this information is business proprietary to itsresdller. Furthermore, at verification we were able to
obtain information which strongly indicates the location of these producers. Based on these facts, for
JMC, we are using the distance to the potentia upstream producers and not the distance to the port.

For respondents purchases of scrap input, we agree with IMC. Therefore- for the find
determination, we are using the distance from the scrap suppliersto the factory.

Comment 13: Calculate COP on a per-piece basis

SLK argues that the Department should determine the U.S. price and norma vaue on a per-
piece basis rather than on a per-kilogram basis, because the subject merchandise is sold and produced
by the piece rather than by the weight. Furthermore, SLK clamsthat the use of weight, rather than
pieces, unnecessarily complicates the data for an importer such as LDR, which sources from severd
factories, because the unit weight of each fitting varies from producer to producer and from mold to
mold. SLK digtinguishes pipe fittings from stedl products, arguing that the Department’s practice in




gmilar cases, such as bearings, has been to caculate the margin by comparing the piece-based price
with NV on the same basis. SLK argues that a piece-based methodology would not affect the
caculation of the NV because al FOPs are reported as kilogram consumed per piece of fitting, which
would be gpplied to the kilogram-based SV data. SLK further argues that their preiminary margin was
grossly overstated because of inconsistencies in the weights reported in the U.S. sdes and FOP
databases, which would have been avoided in a per-piece calculation.

IMC supports SLK’s position, arguing that because al respondents reported their FOP and
sdes data on a per-piece basis, calculating margins on a per-piece basis minimizes the risks of
mathematica errors and distortions.

Petitioners did not respond to this comment.

Department’s position:

We disagree with SLK and IMC. Our normal practice, particularly in sted cases, isto
caculate costs and prices on aweight bassin order to ensure that products that vary in size, thickness,
and weight are gppropriately compared (“like products’) and that dumping duties are assessed on a
uniform basis. In such cases, it isthe norma practice of the Department to gpply this methodology. In
other antidumping proceedings involving products that are sold by the piece, such as Sainless sted buit-
weld pipe fittings from Germany, Itdy, Maaysa and the Philippines, folding meta tables and chairs
from the PRC, and non-mdllegble pipe fittings from the PRC, the Department has calculated the
margins on a per kilogram, rather than aper piece bass. See, e.g., Final Analysis Memorandum:
Sainless Seel Butt-Weld Pipe Fittings from Italy and Notice of Final Determination of Sales at
Less Than Fair Value: Sainless Seel Butt-Weld Pipe Fittings from Italy, 65 FR 81830
(December 27, 2000); Notice of Final Determination of Sales at Less Than Fair Value: Folding
Metal Tables and Chairs from the Peopl€e’ s Republic of China, 67 FR 20090 (April 24, 2002); and
Notice of Final Determination of Sales at Less Than Fair Value: Non-Malleable Cast Iron Pipe
Fittings from the Peopl€’ s Republic of China, 68 FR 7765 (February 18, 2003). None of the
parties in these cases objected to this methodology, including IMC, which was a respondent in the non-
mallegble pipe fittings investigation.

At veification in this investigation, the Department found that respondents maintained their
purchase, production and inventory records on akilogram or metric ton basis. In order to report factor
usage on a per-piece basis, they had to divide the tota input weight by the output weight and then
alocate the per-kilogram input amounts for each FOP to the products based on their respective
weights. In non-market economy cases such as the present proceeding, FOPs and surrogate values
are cdculated on aweight basis. The values of some inputs are caculated on the basis of semi-finished
weights, while others are caculated on the badis of finished weights. Thereis no smple, uniform way to
construct NV on a per-piece basis.

SLK’sdam that our methodology grosdy overstated their preliminary margin resulted not from
the Department’ s methodol ogy, but from SLK’sfailure to disclose that it had added aweight fidld in
the sdes database it submitted prior to the Preliminary Determination. In this database, the weight of
the product, as sold, was reported in pounds, while dl the weightsin SLK’ s production databases were
inkilograms. SLK has since revised its reported information, which the Department has accepted for
the find determination. See Comment 20. Respondents have offered no additiond evidence that this
methodology distorts the margin caculaions. The Department found no evidence that this methodology
digorts the margin cdculations. Therefore, for the find determination, as no party has submitted
evidence of digtortions, the Department has continued to calculate NV on a per kilogram basis.

Comment 14: Whether to Add Surrogate Freight to the Surrogate Values of Recycled Scrap

SLK argues that the Department should not apply afreight factor to the surrogate vaue for
recycled scrap, because this scrap is supplied by the producer of the subject merchandise and does not
incur any freight cost. No other parties commented on thisissue.




Department’s Position:

Inasmuch as the Department never considered applying afreight factor to recycled scrap that is
internaly produced and reused in the foundry, and therefore does not incur movement expenses, this
argument is moot.

A. Company-Specific Issues - MC

Comment 15: Salesby JIMC Where It Used a Commissionaire Should be Considered CEP
transactions

Petitioners sate that IMC' s sdlesto a certain number of U.S. unaffiliated purchasers were not
meade directly from IMC's Chinese sdes office but by an unaffiliated, commissioned sdling agent
located in the United States, acting for the account of IMC. Thus, petitioners contend that these sales
are within the “for the account of the producer or exporter” provision of the CEP subsection of section
772(b) of the Tariff Act (19 USC section 1677a(b)). Petitioners note that IMC has argued that its
sdes by its unaffiliated U.S. commissionaire cannot be CEP transactions because IMC' s sdes divison
in Chinais responsible for negotiating the terms of sale. However, petitioners Sate that the Federa
Circuit rgjected the argument that CEP sdles are distinguished from EP sales based on which party set
theterms of sde, citing AK Seel Corporation et al. v. United Sates (“AK Steel”), 226 F. 3d 1361,
1373 (Fed. Cir. 2002).

Instead, petitioners contend that, based on certain activity defined in the commission agreement,
the affiliate or agent of the producer or exporter is engaged in sdlling activitiesin the United States and
these transactions are properly classified as CEP sdes (for a description of the activities identified by
petitioners, see the proprietary verson of IMC Find Analyss Memorandum.

Petitioners state that the Federa Circuit ruled that the act of sdlling is*a contract whereby the
absolute, or generd, ownership of property is transferred from one person to another for aprice, or
sum of money, or loosdy, for any consderation,” citing NSK v. United States 115 F. 3d 965, 974-
975 (Fed. Cir. 1997). Thus, petitioners claim that sdling conssts of many activities, such as
advertising, contacting prospective buyers, importing, and negotiating terms and that, because of the
sling activities of IMC's unaffiliated U.S. sdlling agent, these sales should be classified as CEP sdes.

Additionaly, petitioners cite the SAA, which gates the following:

under new section 772(d), ‘ constructed export price will be caculated by reducing the
price of the first sdeto an unaffiliated customer in the United States by the amount of the
following expenses (and profit) associated with economic activitiesoccurring in the United
States: (1) any commissions paid in sdling the subject merchandise; (2) any expenses
which result from, and bear a direct rdationship to, selling activities in the United States,
(3) any sdling expenseswhich the sdller pays on behdf of the purchaser (assumptions); (4)
any ‘indirect selling expenses (defined as selling expenses not deducted under any of the
first three categories of deductions); (5) any expenses resulting from a manufacturing
process or assembly performed on the merchandise after its importation into the United
States (except in the limited circumstances discussed below).

SAA at 823. Petitioners dso note that the deductions described in the SAA are dso part of the Satute
itsdlf, citing 19 U.S.C. section 1677a(d)(1)(A), and specificaly note that commissions, such as those
paid by MC toits U.S. sdlling agent, are identified in the SAA and the gtatute as deductions from
CEP.

Therefore, petitioners argue thet for the find determination, the U.S. sdes made by IMC
through its U.S. commissioned selling agent should be classified as CEP transactions, and the
commission expense should be deducted from its prices for these respective sdes in caculating the
CEP.

JMC countersthat its salesto certain U.S. customers are EP sdes, stating that these sales were
made “ before the date of importation by the producer or exporter of the subject merchandise outside of



the United States to an unaffiliated purchaser in the United States or to an unaffiliated purchaser for
exportation to the United States,” citing 19 U.S.C. section 1677a(a). JMC contends that the sales
process to these cartain customersis the same asto dl of its other customers. IMC stated that for
these certain customers, it receives the orders from these customers, directly negotiates the slesterms
with these customers, invoices and ships the merchandise directly to these customers. Asan example,
JMC cites the sdles documentation in Verification Exhibit 6, for a sale that petitioners argue should be
reclassified asa CEP sde. IMC notes that although a certain U.S. commission agent received a
commission on this sale, this agent’s name does not appear on any of the sales documentation, and that
this agent only relayed the purchase order to IMC. IMC Sates that this particular customer issued the
purchase order on its own letterhead, and the pro forma invoice, commercid invoice, and shipping
documents dl identify this com asthe customer and importer.

JMC notesthat it is not affiliated with its U.S. commission agent, including no direct or indirect
ownership or direct or indirect control over its U.S. commission agent. JIMC contends that its
commission agreement is an incentive for encouraging certain customers to order subject merchandise
from IMC, and that this agreement does not endow the agent with red or apparent authority to make
commercid representations, to make offers for sales, or accept offers for purchase on IMC's behalf.
Thus, IMC argues that its commission agreement does not establish abasis for collapang MC and its
agent asrelated parties under 19 U.S.C. section 1677(4)(B).

JMC contends that its U.S. commission agent does not sall IMC products to these customers
and that IMC directly contracts with, invoices, shipsto, and transferstitle and possession to these
customers and not to its U.S. commission agent. IMC argues that petitioners selective citation of AK
Seel ismideading and cites the following from the court’ sruling in AK Steel:

Black’sLaw Dictionary (6" ed. 1990) defines ‘sdler’ as‘ one who has contracted to sdll
property . . . the party who transfers property in the contract of sdle” Asto ‘sold, this
court previoudy addressed themeaning of that termin the definition of the Exporter’ sSdes
Price(now CEP). SeeNSK Ltd. v. United Sates, 115 F.3d 965, 973 (Fed.Cir. 1997).
Inthat casewe defined ‘ sold’ to requireboth a‘ transfer of ownership to an unrelated party
and congderation.” 1d. at 975 (emphasis added). We see no reason to depart from those
definitions, and therefore hold thet the ‘sdler’ referred to in the CEP definition is smply
onewho contractsto sell, and ‘sold’ refersto the transfer of ownership or title.

JMC notesthat the Federd Circuit in AK Steel determined that the sales at issue condtituted
CEP sdles because of the sdles activities of the U.S. affiliates. IMC Sated that in AK Seel, the court
held that the U.S. affiliates contracted for sde with the unaffiliated U.S. purchasers and that thetitle
passed from the U.S. affiliate to the unaffiliated U.S. purchaser and thus, these U.S. affiliates were
determined to be the sdlers. In the ingtant case, IMC notes that, in contradt, its U.S. commission agent
does not receive title or possession of the merchandise and IMC directly contracts with, invoices, ships
to, and transferstitle to these customers.

JMC cites Chapter 7 of the Department’ s Antidumping Manual, a page 6, which details four
criteriathat must be met for aU.S. sdeto aU.S. dfiliate to be classified as an EP transaction. IMC
dates that its unaffiliated U.S. commission agent meets each of these four criteria and argues each
criterion separately initsrebutta brief.

JMC rebuts petitioners argument that its U.S. commission agent’ s activities brings IMC's sdes
within the “for the account of the producer or exporter” provision of 19 U.S.C. section 1677a(b).

JMC datesthat this provison is only for consgnment sdles. IMC arguesthat 19 U.S.C. 1677a(b) only
applies CEP to sales made in the United States by U.S. dffiliates and to conggnment sales made in the
U.S. for the account of the foreign producer or exporter. See IMC Rebuttal Brief at 35, citing
Certain Fresh Cut Flowers From Columbia, 62 FR 16,772, 16,776 (April 8, 1997).

Department’s Position:
We disagree with petitioners. Verification Exhibit 6 supports IMC's claim that the U.S.
customer issued the purchase order (on its own letterhead) and the customer was identified on the pro



forma invoice, commercid invoice, and shipping documents as the cusomer and importer. The
Department did not find the agent’ s name on any of the sales-related documentation. Also, based on
this sales documentation, the Department did not find any evidence that IMC sold subject merchandise
to the agent or that this agent took title to the subject merchandise and, inturn, soldittoaU.S.
customer. Hence, based on these facts, the agent cannot be the seller of IMC' s subject merchandise
because it did not teke title (i.e., purchase or buy the subject merchandise). Moreover, a verification
the Department did not find an invoice from the agent to the U.S. customer, and there is no record
evidence that the agent negotiated the sales terms on behaf of IMC.

We agree with IMC that the “for the account of the producer or exporter,” in section 772(b) of
the Tariff Act, refersto consgnment sales and that, based on the facts of these transactionsin the
instant case, these sales are not consgnment sales.

Therefore, for the final determination, we have not reclassfied IMC' s sdes to its agent as CEP
sdes, and accordingly the Department has not deducted the commissions paid by JMC to its agent for
these respective sales.

We further note that the four criteria cited by IMC in the Department’ s Antidumping Manual
are no longer used by the Department in our determination of whether a sales transaction is EP or CEP,
because of the Federd Circuit'sdecison in AK Steel, where the court held that thistest is not
consstent with the satute. See AK Seel, 226 F.3d at 1374. Hence, IMC’ s arguments using these
criteria are moot.

Comment 16: Ministerial Errors

IMC argues that the Department should correct three ministerid errors madein the
Preliminary Determination regarding () reported distances to domestic producers, (b) marine
insurance, (€) zinc dust by-product. See the Department’ s June 19, 2003 Andysis of Allegation of
Minigterid Error Memorandum.

Petitioners urge the Department to correct two other alleged ministerid errors. Firdt, petitioners
point out that the preliminary determination margin caculation program did not convert the reported
labor hours per piece to a per kilogram basisin the caculaion of normal value. Second, petitioners
dlege that the Department erred in not dividing the materias and energy inputs by the weight of the
finished product, instead of the weight of the rough fitting a the casting stage. Petitioners point out that
the IMC Preliminary Determination Analysis Memorandum at page 5 saes tha cod and eectricity are
divided by the finished weight, dthough the program uses the semi-finished weight for these inputs.

Department’s Postion:

We agree with IMC that the distances to the domestic producers contained aministerid error.
We misinterpreted exhibit 19 in IMC' s April 2, 2003 Supplemental Section C & D response. For the
final determination we have made these corrections.

We ds0 agree that minigteria errors were made in the caculation of marine insurance for the
preliminary determination and in the omission of zinc dust from the by-products cdculation. We will
correct these errors for the fina determination.

We agree in part with petitioners that a ministerid error was made in the preliminary
determination by not dividing the labor inputs by the weight of the product to convert to a per kilogram
bass. However, we note that neither thisissue, nor the issue of whether the appropriate weight to use
asthe divisor isthe weight of the semi-finished fitting at the casting stage, or the weight of the finished
product after annealing, grinding, tumbling, galvanizing and threading was brought by petitioners at the
time of the preiminary determination. The Department notes that the appropriate weight depends on
the methodol ogy the respondent used to alocate the inputs to the subject merchandise. For the direct
materid inputs, cod, water, and by-products, IMC used the semi-finished weight of the fittingsto
dlocate inputs per piece. Therefore, we have continued to use the semi-finished weight in our
caculations of NV for the find determination for these FOPs. However, for |abor and eectricity
inputs, IMC compiled the inputs by processng stages, using the finished weight only for the input
consumption in the threading workshop. Because IMC used a hybrid methodology to calculate each



reported labor and dectricity input, with the exception of the eectricity used for packing, and only
reported the tota, we are unable to calculate these inputs (unskilled, skilled and indirect labor, and
electricity used for production) on aworkshop-specific bass. Therefore for the final determination we
have divided the reported values per piece for these inputs by the finished weight of the product.

B. Company-Specific Issues - Pannext

Comment 17: Whether to Correct Itemsfound at Verification o
Pannext argues that the Department should correct the consumption of coal and dectricity for

the find determination based on the oversatements found &t verification.

Petitioners did not comment on thisissue.

Department’ s Position

We agree with Pannext that we should modify the margin calculation for corrections accepted
a verification and will make such corrections to cod and eectricity consumption. See Pannext Find
Anayss Memorandum at 4, and Pannext Verification Report &t 2.

C. Company-Specific Issues - SLK

Comment 18: Use of yield-adjusted FOPsfor SLK supplier

SLK argues that the Department should not use the yield-adjusted FOPs reported by one of its
suppliers for the preliminary determination, because the reported consumption figures aready account
for any yield losses and differences in yield rates among products.

Petitioners did not comment on thisissue.

Department’ s Position:

We agree that SLK’s methodology of dividing the total factor consumption during the POI by
the tota weight of the unfinished fittings at each stage of the production process, and aloceating the
factor consumption to individua products by multiplying the per kilogram consumption by the weight
per piece a each stage and dividing by the weight of the finished product properly accounts for yield
losses. We therefore have not used the yidd-adjusted FOPs for the final determination.

Comment 19: Weight-averaging in the Normal Value calculation

SLK contends that averaging the normal values of SLK’s producers using each producer’s
quantity of production as the weight is erroneous, because it alegedly skews the result in favor of a
producer with the larger production, regardless of the quantity of fittings SLK purchased from that
producer and sold in the United States. SLK argues that use of the purchase quantity to weight-
average NV would be consstent with SLK’s cdculation of unit weight and foreign inland freight
distance, which SLK weight-averaged by the quantities purchased from each producer.

Department’s position:

We disagree with SLK. SLK sourced the subject merchandise from severd unaffiliated
producers. Mogt of the products sold in the United States were supplied by more than one of these
producers, who reported different combinations and weights of inputs. To caculate the NV for a
particular product, the Department had to combine the NV's calculated for each producer of that
product. In reporting the factor inputs for each product, SLK divided tota factor usage by the total
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weight of production and then alocated the input per kilogram of production to the product based on its
weight. Since the vaue of inputs was cdculated using production weights, the Department’s
methodology of weight-averaging NV by each producer’ s production is reasonable.

COP reflects the scale and efficiency of production. To the extent that economies of scale
exis, larger producers should have lower per unit costs, and hence lower NVs. SLK has not explained
its contention that our methodology is ipso facto erroneous because its gives greater weight to larger
producers, nor has it placed on the record evidence demonstrating that its proposed aternative would
result in alower margin. Moreover, SLK was unable to cite asingle precedent for the dternative
methodology it advocates. SLK'’s statement that our methodology “skews’ the resultsis without
evidence. Therefore, for thefind determination the Department has not changed its methodol ogy.

Comment 20: Use of the Correct Weight of the Finished Product

SLK clamsthat the Department “erroneoudy assumed” that the weight SLK reported in its
revised sdesliging prior to the preliminary determination was in kilograms, resulting in an erroneous
dumping margin for SLK. SLK datesthat if the Department determines the find margin on akilogram
basis, it should ensure that it bases it on the correct weight data, as reported in SLK’ s revised
database.

Department’s position:

Asnoted by SLK, we rgected their request to amend the preliminary determination because
we disagreed with SLK’ s claim of minigteria error. The Department’ s assumption that SLK’s data
was reported in kilograms was reasonable, given the information reported by SLK. SLK reported its
FOP data and total quantity sold on a per kilogram basis. It added afied caled WEIGHTU toits
sdes database on its own initiative and failed to specify that the weight was reported in pounds. SLK
has since revised its database to report the weight in kilograms and the Department has accepted the
revised information. Therefore, no corrective action on the part of the Department is required.

RECOMMENDATION:
Based on our analysis of the comments received, we recommend adopting al of the above changes and

positions, and adjusting the margin caculation programs accordingly. If accepted, we will publish the
fina results of the investigation and the final weighted-average dumping marginsin the Federd Regidter.

AGREE DISAGREE

James Jochum
Assgtant Secretary
for Import Adminigtration

Date
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