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SUMMARY

We have analyzed the brief submitted by Shaanxi Haisheng Fresh Fruit Juice Co., Ltd., SDIC Zhonglu
Juice Group Co., Ltd., and Yantai Oriental Juice Co., Ltd. for the 2001-2002 administrative review as
well as Gansu Tongda Fruit Juice and Beverage Company’ s brief in the new shipper review of non-
frozen gpple juice concentrate (“AJC”) from the People' s Republic of China (*PRC”). Asaresult of
our andysis, we have made changes to the margin caculaions from the preiminary results. We
recommend that you approve the positions we have developed in the Discussion of Issues section of
this memorandum. Below isacomplete list of the issuesin this review for which we received comments

by the respondents:

Commentl:  The Department’s use of Poland as the primary surrogate country is contrary to law
and unsupported by the adminigrative record.

Comment 2. The Department should revise its surrogete retio caculations derived from the Agros
financid statement.

Comment3:  The Department should revise its surrogate value for domestic brokerage and handling.






BACKGROUND

On June 30, 2003, the Department of Commerce (“the Department”) issued the preliminary
results of this second adminigtrative review and new shipper review of AJC fromthe PRC. (See
Certain Non-Frozen Apple Juice Concentrate From the Peopl€e' s Republic of China Preiminary
Results of 2001-2002 Adminigtrative Review and New Shipper Review, and Partial Rescisson of
Adminigrative Review, 68 FR 40244 (July 7, 2003) (“Prdiminary Results’).)

The period of review (“POR”) is June 1, 2001, through May 31, 2002. We invited parties to comment
on the Preliminary Results. We received a case brief on October 20, 2003 on behalf of Shaanxi
Haisheng Fresh Fruit Juice Co., Ltd., Yantal Oriental Juice Co., Ltd., SDIC Zhonglu Fruit Juice, and
aso on October 20, 2003, for Gansu Tongda Fruit Juice and Beverage Co., Ltd. (collectively “the
respondents’). No further briefs were filed and no rebuttd briefs were received. No hearing was held
because respondents withdrew their request for a hearing in aletter dated October 23, 2003.

DISCUSSION OF ISSUES

Comment 1: The Department’s use of Poland asthe primary surrogate country iscontrary to
law and unsupported by the administrative record.

Respondents’ Argument: The respondents argue that the Department selected Poland asits primary
surrogate country even though Poland was not identified as an economicaly comparable country and
despite the fact that no interested party in this review has suggested the use of Poland or submitted any
surrogate data regarding Poland. The respondents argue that they have placed valid data on the record
showing that Indiais asignificant producer of comparable merchandise, and, thus, India should be used
as the primary surrogate in this review.

Fird, the respondents state that the Department’ s attempt to justify its use of Poland by citing the U.S.
Court of Internationd Trade s (“the Court”) findings in connection with the origina investigation is
incorrect. The respondents argue that the Court stated that the Department’ s selection of Indiaasa
surrogate country was unsupported by substantia evidence on the record because the Department did
not justify the use of India based on amarket study submitted by petitioners, nor did it establish the
production of Himacha Pradesh Horticultural Produce Marketing & Processing Corp. (“HPMC”) as
being representative of the production in Indiaasawhole. Therefore, the respondents argue that the
Court never questioned whether Indiawas a sgnificant producer of AJC, rather, the Court took issue
with the process the Department used in reaching its conclusion, and the lack of support for its
conclusion. Thus, according to the respondents, the Department’ s assertion that the Court has called
into question India's atus as a Sgnificant producer of subject merchandise in this caseis incorrect, and
its reliance on the Court’ s ruling to support the choice of Poland is likewisein error.



Second, the respondents argue that the record for this segment of the proceeding provides a wedlth of
information to demongtrate that India has become a significant producer of AJC and comparable
merchandise. Thus, the respondents state that the Department’ s cursory rglection of Indiaasa
sgnificant producer was erroneous and contrary to substantia record evidence. Furthermore, the
respondents argue that the Department’ s statement that there is no evidence that fruit juice and other
processed fruit products are comparable merchandise to AJC is contrary to common sense and
established precedent regarding comparable merchandise. According to the respondents, all processed
fruit juices have smilar physica characteridtics, end uses, production processes, and materid inputs and
should be considered comparable based on the criteria previoudy established by the Department. The
respondents cite to Certain Cased Pencils from the People's Republic of China; Final Results and
Patid Rescission of Antidumping Duty Adminigrative Review, 67 FR 48612 (July 25, 2002) and
accompanying Issues and Decison Memorandum at Comment 5 where the Department determined
whether merchandise is comparable by consdering “whether products have smilar physicad
characterigtics, end uses, and production processes,” and Prdiminary Determination of Less Than Fair
Vdue Sdes Certain Patid Extenson Sted Drawer Sides With Rallers from China, 60 FR 29571
(June 5, 1995) where the Department determined that al formed metd furniture parts are comparable
merchandise for drawer dides because they undergo asmilar production process and have smilar end
USES.

Third, the respondents argue that the Department has continued to use India as the primary surrogete
country in past cases where Indiawas found to not produce the subject merchandise, but only
comparable merchandise. The respondents cite to Freshwater Crawfish Tail Meat from the People's
Republic of China; Natice of Find Results of Antidumping Duty Adminidrative Review, and Find
Partid Rescisson of Antidumping Duty Adminigrative Review, 67 FR 19546 (April 22, 2002) and
accompanying Issues and Decison Memorandum a Comment 1 where the Department states thet “it is
undisputed that, in the origind investigation of sdesat lessthan fair vdue (LTFV), and in dl subsequent
reviews under this order, none of the countries listed in the surrogate country selection memas for this
order have been found to be significant producers of crawfish tail meat,” and Prdiminary Determination
of Sdesat Less Than Fair Vaue: Lawn and Garden Stedl Fence Posts from China 67 FR 72141
(December 4, 2002) where the Department selected India as the primary surrogate country based on
its production of circular welded pipe, sted tubes, plates, rods, and pillars, and Sebacic Acid from
China Preiminary Results of Adminidrative Review, 65 FR 18968 (April 10, 2000) where the
Department continued to find India as the primary surrogate country based soldly on its production of
the comparable product oxalic acid. The respondents argue that the Department’ s precedent isto
continue to use India as the primary surrogate, and the Department did not attempt to differentiate the
instant case from previous cases before regjecting India as the surrogate.

Finally, the respondents argue that the record in this segment of the proceeding is devoid of any
meaningful facts whatsoever regarding the juice industry in Poland. According to the respondents, the
conclusion the Department reached that Poland isa‘ significant producer,” based on the fact that
Poland isa‘net exporter’ of AJC, isarbitrary and wholly unrdliable, because under the ‘ net exporter’
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test, the United States (one of the largest AJC producers in the world) would not be considered a
sgnificant producer. The respondents also comment that the only mention of Poland on the record of
this review comes from statements made by a past chairman of the U.S. Apple Association before the
House Appropriations Committee, Subcommittee on Commerce, Justice, State and Judiciary where he
argues that the U.S. apple industry strongly favors the choice of Poland. The respondents contend that
the petitioners (the U.S. industry) have not provided any comments regarding surrogate country
sdection in thisreview nor participated at dl in this review.

Petitioners' Argument: The petitioners did not comment on thisissue.

Department’ s Position: Contrary to the respondents contention, the Department has not based its
decision to use Poland as the surrogate country on the Court of Internationd Trade' sdecisonin Yanta
Orienta Juice Co., et d. v. United States and Coloma Frozen Foods, Inc., et d., Slip Op. 02-56 (June
18, 2002). Instead, Poland has been selected because it is a significant producer of gpple juice
concentrate.

Under section 773(c)(4) the Department will value an NME producer’ s factors of productionin a
market economy that is a alevel of economic development comparable to the NME and that isa
sgnificant producer of comparable merchandise, to the extent possible. In thisreview, for the reasons
explained below, we have not found a surrogate country that is both economically comparable to the
PRC and a sgnificant producer of comparable merchandise. Whereit isnot possibleto find a
surrogate country that meets both criteria, the Department must decide whether to place greater
emphasis on the economic comparability criterion or on the sgnificant production criterion. As
explained in the preamble to the Department’ s proposed regulations, the Department may assign more
welght to the significant producer criterion where important inputs are not traded, i.e., where inputs
must be acquired localy. Antidumping Duties, Countervailing Duties, Proposed Rule, 61 FR 7307
(February 27, 1996). In this case, thereis no information indicating that the major input for gpple juice
concentrate, juice apples, are traded over long distances or across borders. Given their relatively low
vaue, we would expect that juice apples are usudly acquired localy. Consequently, we have placed
greater weight on whether a country is a significant producer of comparable merchandise than on its
economic comparability to the PRC in selecting the surrogate.

Indiais economically comparable to the PRC, but we disagree with the respondents that Indiais a
sgnificant producer of comparable merchandise. Consstent with the analytical gpproach adopted in
the redetermination on remand (November 15, 2002, “Redetermination Pursuant to Court Remand”),
we have relied upon two measures to identify countries as sgnificant producers: (i) Sgnificant net-
exports (exports minus imports), and (ii) significant exports to the United States. We used these
measures because the Department was unable to locate information showing worldwide production of
AJC or production figures in potentid surrogate countries through contact with the U.S. Department of
Agriculture, to ask whether AJC production statistics were available, and review of the ITC's

preliminary report.



According to the United Nations Food and Agriculture Organization' s database on their website
(“FAOSTAT”), Indiadid not export any AJC in 2001 and exported only very smal amounts of other
fruit juices. Tota juice exports from Indiain 2001 (including frozen and non—concentrate) amounted to
7,348 metric tons (“MT”), according to FAOSTAT, but imports were 11,169 MT, indicating that India
isanet-importer of juices. Only plum juice concentrate had a 972 M T positive amount when we
deducted imports from exports. Turning to a second source, the World Trade Atlas database, tota
juice exports from India (including frozen and non-concentrate) were 4,731 MT in 2001 and 4,825 MT
in 2002, and net-exports were negative.

These numbers can be compared to net-export volumes of other countries. 1n 2001, Poland’ s net-
exports of non-frozen apple juice concentrate aone was 185,331 MT. Net-exportsin 2001 of non-
frozen apple juice concentrate from Turkey, Chile and Argentinawere 48,934 MT, 53,711 MT and
76,882 MT, respectively. Thus, these data indicate that Poland is a sgnificant producer, while India's
total juice exports are inggnificant compared to other countries net-exports of only the subject
merchandise.

These resultsfor Indiaare echoed in U.S. import data. India exported practicaly zero metric tons of
AJC to the United States in 2001/2002. The amounts from Poland, Turkey, Chile and Argentinawere
in the thousands of metric tons. Thus, while the respondents have submitted information showing that
India produced and exported AJC during the relevant period, and that India s fruit and vegetable
processing sector may be growing, thisinformation dso Satesthat “India s fruit beverage indudtry is il
in the nascent sage.” See May 5, 2003, “ Surrogate Vaue Submisson” at Exhibit 33 and August 18,
2003, “2™ Surrogate Vaue Submission” a Exhibit 1.” Therefore, we have concluded that Indiais not
adggnificant producer of comparable merchandise.

Findly, we disagree with the respondents that the record is devoid of meaningful information regarding
the apple juice concentrate industry in Poland. The magnitude of Poland' s net-exports is a meaningful
indicator that Poland is a significant producer of AJC. Moreover, athough the respondents object to
the use of net-exportsto identify significant producers, this measure is specificdly ligted in the legidative
history of this provison. (The legidative higtory of the current nonmarket economy provison, which was
added to the statute in 1988, gives some guidance on determining whether a country should be
considered a significant producer of comparable merchandise. Specifically, the conference report for
the 1988 hill, a p. 590, dates. “The term ‘ significant producer’ includes any country thet is asgnificant
net exporter and, if appropriate, Commerce may use a Sgnificant net exporting country in vauing
factors” H.R. Conf. Rep. No. 576, 590, 100" Cong. 2d Sess. (1988), reprinted in 134 Cong. Rec.
H2031 (daily ed. April 20, 1988)).

Regarding the respondents’ contention that the United States would not quaify as a significant producer
because isit not a net-exporter, we note that the United States is a mgor exporter of apple juice
concentrate (25,170 MT in 2001), whereas the respondents suggested surrogate, India, is not.
Moreover, if we had information on production of gpple juice concentrate in the potential surrogate



countries, we would not need to rely on the more indirect indicators of sgnificant production, net-
exports and exports to the United States.

The fact that Poland was not suggested as a surrogate by any party to the proceeding does not enjoin
the Department from using Poland as a surrogate. The Department has an affirmative obligation to
caculate adumping margin as accurately as possible, and al options were reviewed and researched
before Poland was chosen. Among the countries that could be considered significant producers of
comparable merchandise, Poland was the best surrogate because the valuation data for Poland were
superior.

Comment 2. The Department should reviseits surrogate ratio calculations derived from the
Agrosfinancial statement.

Respondents’ Argument: The respondents argue that the Department should revise its calculations of
the financid ratiosif it continues to use Poland as the primary surrogate. Firg, the respondents argue
that * subcontracting costs are properly considered manufacturing labor costs and should be entirely
included in the ‘ cost of manufacturing.” The respondents cite to Sugpension of Antidumping Duty
Investigetion of Certain Cut-to-Length Carbon Steel Plate from the Russian Federation, 68 FR 3859
(January 27, 2003), and Suspension of Antidumping Duty Investigation of Certain Cold-Rolled Carbon
Sted Hat Products from the Russian Federation, 67 FR 61579, 61582 (October 1, 2002) where the
Department defines the direct labor element of the cost of manufacturing to include any subcontracting
expense, and Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, from the People's
Republic of China Find Results of Antidumping Adminigrative Review, 62 FR 61276 (November 17,
1997) which confirms that a subcontractor merely performed part of the manufacturing process.

The respondents continue by arguing that the alocation of * subcontracting costs was derived from an
incorrectly trandated figure in Note 29 of the financid statement. Correctly trandated, the ‘ generd
management cogts is not an dement of subcontracting costs. Therefore, ‘ subcontracting costs should
not be alocated between * cost of manufacturing’ and *factory overhead.’

Second, the respondents argue that factory overhead costs should not include ‘ generd management’
expenses. Because of the incorrect trandation by the Department of this expense as ‘ cost of
maintenance,” it wasincluded in factory overhead. Now that the respondents have submitted a
corrected, complete trandation, the respondents argue that this expense should not be included in
‘factory overhead.’

Third, the respondents argue that the Department must offset * other operating costs' by ‘ other
operating income because both the expense itemsin Note 31 and the income items in Note 30 are the

same categories.

Fourth, the respondents argue that profit should be caculated based on the company’ s reported



operating profit, listed as * profit from operating activities' in the financid statement since this reported
amount is amore accurate benchmark of the company’s actua operating profit.

Finaly, the respondents dso argue that the Department incorrectly calculated the profit ratio using the
cost of manufacturing (*COM™), whereas the correct ratio should use the cost of production (*COP’)
as the denominator.

Petitioners' Argument: The petitioners did not comment on thisissue.

Department’s Position: Concerning subcontracting costs, we agree with the respondents, in part, and
have excluded subcontracting costs from our caculation of fixed overhead. We have not, however,
included the total value of subcontracting costs shown in Note 29 in our caculation of COM. Instead,
we have revised our calculation of COM in these find results from the COM cdculated for the
preliminary results. Thisrevised COM ca culation includes any subcontracting codts (i.e., 1abor)
conddered to be associated with manufacturing. We determined labor codts as the difference between
the total manufacturing costs shown on Agros consolidated profit and |loss statement and the sum of
materids, energy, and depreciation expenses. Asaresult of our revised caculation of COM, any
subcontracting costs listed in Note 29 that are not included in COM are included in the calculation of
SG&A.

Concerning factory overhead, we agree with the respondents and have revised our caculation of fixed
overhead costs to include only the depreciation expenses shown in Note 29 to Agros consolidated
profit and loss statement.

Concerning other operating income, we agree with the respondents. We have included other operating
income as an offset in our revised calculaion of SG&A expenses.

Concerning profit, we disagree with the respondents. We did not rely on the operating profit shown in
Agros consolidated profit and loss statement because an operating profit reflects only the excess of
revenues over the cost of goods sold, not the profit of the company (i.e., operating profit less selling,
generd, adminigrative, and financid costs). Instead, we looked to the profit (loss) calculated after
these costs were deducted from the operating profit. Agros consolidated financid statements show a
loss rather than a profit. However, because the loss incurred by Agros was a direct result of the sale of
sharesin subsidiaries (i.e., investments), we have recalculated Agros profit to exclude this loss because
it relates to an investment rather than the manufacturing operations of the company. Furthermore, for
these fina results, we continue to calculate profit as a percentage of COM because we have applied the
profit percentage to COM for the purposes of calculating the total cost of manufacturing.



Comment 3. The Department should reviseits surrogate value for domestic brokerage and
handling.

Respondents’ Argument: The respondents argue that they submitted a more contemporaneous and
more representative surrogate vaue for foreign brokerage and handling than the single quote from
Métrall Engineering from February 1999 that the Department used in the Prdiminary Reaults. First, the
respondents argue that the cite (to Final Determination of Sales at Less Thanks Fair Vaue: Certain
Hot-Ralled Carbon Steel Flat Products from India 67 FR 50406 (October 3, 2001) (“Hot Ralled”)) is
more contemporaneous because it is from October 1999 - September 2000. Second, the respondents
aso argue that the vaue is more representative because it is a vaue that covers a company’ s (Essar
Sted Ltd.) shipments throughout afull year, instead of being a quote for one single shipment. Third, the
respondents argue that the Department has used the Essar Sted Ltd. value that they submitted in recent
cases such as Freshwater Crawfish Tall Megt from the People’ s Republic of China: Notice of
Preliminary Results of Antidumping Duty Adminidretive Review 67 FR 63877 (October 16, 2002) in
the “Factors Vduation Memo for the Preliminary Results’ (September 30, 2002), Notice of Findl
Determination of Sdlesat Less Than Fair Vaue: Certain Bal Bearings and Parts Thereof From the
People's Republic of China 68 FR 10685 (March 6, 2003) and accompanying Issues and Decision
Memorandum at Comment 47 (“Bal Bearings”), and_Notice of Find Determination of Sdlesat Less
Than Fair Vaue: Lawn and Garden Sted Fence Posts From the People's Republic of China 68 FR
20373 (April 25, 2003) and accompanying |ssues and Decison Memorandum at Comment 5 (“Fence
Posts’). Moreover, recently the Department rejected the Mdtroll Engineering value in two recent
cases. See Bdl Bearings, Issues and Decision Memorandum at Comment 47 (February 27, 2003),
and Fence Posts, Issues and Decison Memorandum at Comment 5 (April 18, 2003) where the
Department stated that the Essar value is more contemporaneous and covers multiple shipments.

The respondents continue by arguing that if the Department chooses to use the Mdtroll Engineering
vaue, then it should calculate the value in a more accurate and reasonable manner. The respondents
argue that the charges are made on a per-container basis, not on aweight basis. The respondents
support this argument with the Maersk Sealand notice included in the June 30, 2003 “Factors of
Production Vaues Used for the Preliminary Results” at Exhibit 37 which states prices for Chinese
Termina Handling Charges on a per-container bass. Therefore, the respondents argue that the
Department should use the weight of a 20-foot container of apple juice concentrate, which is aready on
the record, to cdculate a per metric ton foreign brokerage and handling vaue, ingtead of the weight of a
container of sted bars.

Petitioners' Argument: The petitioners did not comment on thisissue.
Department’ s Position: The Department agrees with the respondents in part. The Department agrees

that the charges are made on a per container basis, and the Department has reca culated the brokerage
and handling on this basis.



The Department does not agree that the Hot Rolled brokerage and handling value is more appropriate.
The record from Hot Ralled indicates that the subject hot rolled carbon stedl flat products are not
palletized or containerized, therefore, the brokerage and handling charges are not related to the
movement of containers. AJC, on the other hand, is palletized and shipped in containers. Therefore, it
would be ingppropriate to use the Hot Rolled brokerage and handling charges for AJC.

The Department found that in both Notice of Final Determination of Sdles at Less Than Fair Vaue,
Honey From the People's Republic of China, 66 FR 50608 (October 4, 2001) and Naotice of
Preliminary Determination of Sales at Less Than Fair Vaue and Postponement of Fina Determination:
Synthetic Indigo From the People's Republic of China 64 FR 69723 (December 14, 1999) in the
December 6, 1999 “ Preliminary Determination Vauation Memao” at Attachment 15, the Department
used the average of two Indian freight forwarder quotes from November 1999, which are quoted on a
per container bass. The freight forwarder quotes come from Sarr Freights Corporation and OM
Freight Forwarders Pvt., Ltd. from India. The Department has calculated the surrogate brokerage and
handling vaue by averaging these two freight forwarder quotes with the Stainless Sted Bar from India
1998-1999 New Shipper Review December 18, 1999, submission by Metroll Engineering Puvt. Ltd.
quote.

RECOMMENDATION

Based on our andlysis of the comments received, we recommend adopting all of the above postions
and adjudting al related margin caculations accordingly. If these recommendations are accepted, we
will publish the find determination of this second adminigrative review and new shipper review and the
find weighted-average dumping margins for Shaanxi Haisheng Fresh Fruit Juice Co., Ltd., Yanta
Orientd Juice Co., Ltd., SDIC Zhonglu Fruit Juice, and Gansu Tongda Fruit Juice and Beverage Co.,
Ltd, and Sanmenxia Lakeside Fruit Juice Co., Ltd. in the Federal Regigter.

AGREE DISAGREE

James J. Jochum
Assistant Secretary
for Import Administration

Date
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