May 12,2011

Mr. Andrew McGilvray
Executive Secretary
Forcign-Trade Zones Board

LS. Deparmment of Commerce
1401 Constituticn Avenue, N.W.
Room 2111

Washington. D.C. 20230

RE: Comments 1o Federal Register Notice of Proposed Amendments to Foreign-Trade
Zone Regulations {Docket No. (09021 0156-0416-01 J

Dear Mr. McGilvray:

The Federal Register notice referenced above, has generated considerable thought. In
particular. the foflowing comments are focused on proposed amendments pertaining to
Section 400.43 - Uniform Treamnent, The proposed amendments would creace
circumstances that have the de facto effect of evisceraling the on-going practice of
Gruntee- independent contractor agreament for cut-sourced zone administration expertise

and services. |

The Board's supporting rationule suggests that conflict of interest. the abuse of power and
positior. and the lack’impaimrl‘gnt of uniform treatrent arise from such grantee-
independent contractor agreements. The Board's legic continues that if the contract
model of Grantee-independent contractor is disallowed. then the un.aw il
behaviarfviolations would not be possible,

Rather than enivree existing taws and punish individual wrongdoers and acts of
noncompliance, the Board has, instead. proposed amendments which woald contravene
and deny myriad rights and protections embodied in law snd at equity. The obtious
negative impact is on Grantees, contractors and the user public. but also thew is 2
negative inpact and a chilling effect on the zonss program itselT - its intent ard
abjectives as envisioned by Conpress.

In the Background section (page 82341) the Board states that “Continucd interest in
zones on the part of both communities providing zone access as part of their ceonomic
develepment efforts and firms using zone procedures to help improve their international
competitiveness. demonstrates zones' importance to international trade and 10 investment
in the -Jomestic economy.”
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To deny Grantees and zove services providers the ability 1o enter into necessary
contractual arrangemers which make possibie the lawful|conduet of zone operations. is
10 deny the Board’s own ubove-stated objective. Especiaily. this itipairs fair access to
the zones program by less economically developed or adviantaged commurdty providers
of zone access and thys, also, to the very firms who might locate in these comniunities
and use the zone procedures.

ironically. the Board's proposed amendment would resultlin exactly the converse of the
Board’s stated intent - that is - a Jack of uniform ireatment would he atfirmatively
creared, and moreaver, tipped in favor of the sconomically advantaged communities.

The Board’s proposed amendments patently contravene the statutory law (19 1.8.C. 8tn)
which affords “all whe may apply t¢ make use of or participate in the zone project
unilorm :reatmert under !ike conditions.”

Deniui of access to the zones program occurs when simaller, less economically
advantaged or developed economic areas cannot atforc to have on staft. personmel
possessing the requisite expertise to operate and administer a foreign-trade zone and all
its complexities. not just with the foreignstrade zome laws. but a:so with Customs and
Border Protection and others,

The fair opportunity to acvess exists when. as is common practice throughout comumerce.
there is an out-sourced contractual arrangement between a Grantee and a zone services
provider, whereby the Grantes is abie to engage the requisite expertise to run a zone
under the full requirements and parameters of the laws which would exist whether that
zone services provider is {n-house personnel or out-sourced.

Clearly, the laws which agply and which. of course, must ke adhered ta by ali, are not
affected by the contractual nature of the parties who must follow the law ar ali times.
Instances of abusz of power and position, conflict of interest and other iBpainments must
be addressed case-by case as they occur, in fast.

The Board's proposed amendment denies the freedom ‘o contract, There is no rational
basis in law to support this proposed action.

The Board’s proposed amendment denies protections of the Commerce Clause of the
Constiution. There is no rational basis in law 1o support this proposed action.

The Board’s propoesed amendment is in restraint of rade. Thete is no rational basis ie
law t suppott this proposed action. '
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The Board's proposed amendment hes an ex post facte punitive and discriminalory
effect. There is no rational basis in jaw to support this action,

The Board's proposed amendment actual 'y and ironically creates an obvious and
expansive lack of unitorm treavment. I, de fagto, benefits wealthy areas and, a1 the same
time. punishes less advantaged communities and developing communities.

IThe Board’s proposed actions are discriminatory, arbirary and capricious.

T'he punitive effect of the measures proposed by the Board are particularty harsh and
unjust in these difficult economic times when states and municipalities are laying off
teachers, police and firefighters. Communities strive desperately o increase economic
sourcing and alse (o save on spending wherever pessible. Qutsourcing has been a
valuable tool.

To properly fill an in-house position with statf pussessing the sophisticated. legally
complex skills of an FTZ administrator would he relatively costly. Cansourcing is a
smart, responsibls answer.

‘The zones prograrz and the Board®s concerns are better served by cormunities/Grantees
emgloying/contracting with the best expertise possible. The complex ard highiv
legalistic nature of zones including interaction with Customs and Border Profection
reqeires speeific knowledge and expertise. With such expertise in place. there is much
better ability 1o use the zones program as intended by the Congrass, and tor such use 1o
be compliant with law,

The Board's proposed anmiendments have no basis in equity/equitable tesatment under the
law. Detrimental reliance has been created because such programs have becn established.
and Grantees, and especially the user public. have made significant investments hased
rejiance on the existing law and practices. '

THE PROPOSED GRACE-PERIOD REMEDY

To provide a grace period for compliance is not a remedy for the Board's proposed
inequa’ity to access and the denial of uniform treatmens by communities and by the user
public. which would functionally result from the proposed amendments. This is becausa.
as hias been explained above, not all communities would be able to simpiy move their
busizess model over to an in house staff scenario — due to cost - and a!s0 10 legal
representations made to the community.
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Grantees carnot afford 1o hire on-sta ¥, the necessary expert personnai. Zones programs
have been founded by city governments responsible to their citzzenty, baved on the right
to contract within the current existing faw,

The zone user public has relied on and made significant business choices and investments
based on the existence of and offerings of the zone program as it ¢xists in the community.

The Board’s idea that a community could now, any more than previously, just tund and -
bire semeone in-hease within a coupie of years, per the grace period, is not feasible,

Moreover. to charge the cost of this as a pass- thru to the user public would be inherently
un-uniform and unfair in reatment. This would clearly disadvantage/discrimingte agains:
developing and economically disadvantaged communities.

The Boards propesed amendmenis creare iability and undue hardship for Grantees when
the FTZ Board retroactively changes law that puts a Girantee in Jeopardy of detaulting on
its contractual representations to the user public, its citizenry and others,

These contractual representations pertain to the written, published and duly signed and
agreed to Zone Schedule which is the public utility rate required by the Board and by
aw.

The ardivrary and capricious proposed amendments might resolve the cotcerns of the
Board. However, the aroposzed amendments would effectivel y throw the Gravtee uader
the bus 1o explain and defend the changes. defaults and breaches whish would arise due
to the proposad amendmenis.

REMEDIES

Remedies and means of enforcement already exist without the ager’ for the Board's
proposed amendrments,

So. what is the remedy for unlawtul behaviorsviolations such as non-uniiorm ‘reatment,
impairment of use, coaflict of interest and other concems of the Board? The remedy is 10
cite violations and punisk wrongdoers by enforcing existing law. [ additional
enforcement measures and penalties are needed. amencments might be uselul.
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The requisiie laws exist - in meany forms — which provide and assure unirorm treatrent.
Laws are intended to be and must be followed by all. The nature of the zene services
provider contractual relutionship. in- house or out-sourced, 1s irrelevant, 15 a party is not
following the laws, remedies already exist (0 manage the vielation punish the wrongdoer.

The Board's proposed armnendments 'mpose undue hardship and are in violation of law
and eyuity because a remedy already exists, has been rel'ed upon and is eftective.

The published wiility rate cailed a Zone Schedule assures consisient, equal trezalment 10
all, as required by law. The Zone Schedule is a zone's govemance, a written, pubhshed,
agreed to. binding contract of rules for zone use by all parties - *ke Grantee. ils out-
sourced zone personnel, all operators and users. By law. under the published Zone
Schedule, there can be ne contract provision, term or condition which prohibits or
impairs the user public's ability to freety contract and engage other zone service
providers for help. nor can the Zone Schedule impair the user public’s right to use the
zones program in compliance with lew.

JONCLUSION

Uniformity of wreatment, confliet of intcrest. abuse of power and pasition and other
voncems of the Board are already uddressed by existing laws. These laws need only w
‘oe enforced -- against the indivicnal wrongdoer. The broad brush approach of the
proposed amendments contravencs faw and equity and ironically would. in tact, creste
impaitment and unfairness in the use of the nrograin.

|

i’l‘hc proposed amendiments result in a negative impact, as well as & chilling etfect on
communities. grantecs. and the user public and also as the Congress envisioned the zones
program to serve the interests of the country as a whole,

In summary. the outsowrcing- of- zone- services contract mode! is g commoan practice.
typically used throughout the commercial world. For the zones prograni. this mode!
allows, and in & real sense, creates fair access to the zones [rogram.

All parties must comply with laws. irrespective of the parties’ roles in the contractual set-
up, whethet in- house or out-sourced. There are already laws which govern, and tiere are
already remedies in place for enforcement against violators.
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i
The retroactive effeet and the de (ueio diserimination oftke proposed amendments would
be harsh and punitive. effectuate detrirnental reliance and'create default ard liability and
needless lawsuits and all the exploitive expense that no ope can afford, all of which tme,
energy and meney could otherwise go forward into the development and sustenance of
the pesitive efforts and beneficial vesulis of this trade program.

Respecttully submitied,

;Q (e (\ 2 ke G
Patricia Parker ﬁ
Foreign-Trade Zone No, 265
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