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Andrew McGilvray

Executive Secretary

Foreign-Trade Zones Board

International Trade Administration

U.S. Department of Commerce

1401 Constitution Avenue, NW., Room 2111
Washington, DC 20230

Docket # ITA-2010-0012

Dear Mr. McGilvray,

As Grantee for Foreign-Trade Zone #121, we thank you for providing us with the opportunity to comment upon the proposed revised regulations.  
§400.2 (l) — FTZ #121 agrees and supports the proposal to combine “manufacturing” and “processing” into a single “production” category.  Eliminating the need to determine whether activities constitute manufacturing or processing could potentially reduce application costs and uncertainties for potential Zone Users.

§400.14 — Not requiring advance production authorization for domestically bound products that do not use quota restricted inputs; AD/CVD inputs; scrap duty avoidance; or inverted tariff would allow manufacturers to take advantage of savings through lower MPF.  However, it would appear from current Zone Users that most manufacturing companies use Zones to take advantage of inverted tariff benefits.  Therefore, there would appear to be very limited circumstances (exports) under which this provision would be beneficial.  If this provision is intended to expedite export-only manufacturing, the provision should clearly define the purpose.


We agree with the Board’s efforts to provide manufacturer’s with faster access to Zone procedures by limiting the activities that require advance approval.  FTZ #121 favors not having an application process to increase speed and reduce costs.  However, we are concerned that this provision might prevent Grantees from understanding activities are occurring within their Zone projects.  We could envision GPZ Operators allowing manufacturing to occur without notifying the Grantee.  A manufacturer might also change inputs and fall afoul of AD/CVD or some other provision requiring advance approval. Additionally, manufacturers might find themselves subject to scrutiny at the end of the quarter – increasing uncertainty.  We therefore suggest the institution of a notification procedure.  Any manufacturer seeking to use Zone procedures for export would submit, through the Grantee, a letter to the Board outlining their proposed activity and the Board would respond with a letter to the manufacturer, Grantee and CBP confirming receipt and outlining what changes would necessitate advance approval.

§400.14 (d) (3) — Replacing the T/IM procedures with a more widely accessible interim approval would also make the FTZ program more accessible for companies of all sizes.  The opportunity for a faster approval process is essential in today’s faster-paced business environment.  Providing this opportunity for all companies with non-controversial applications will simplify the application process, reduce costs, level the playing field, and provide much needed flexibility for manufacturers who may be unable to take advantage of the retrospective notification provisions in the proposed revised regulations.

§400.37 (a) (1) — FTZ #121 agrees with and supports the proposal to allow retrospective notification for new inputs and finished products, but questions whether it is necessary to provide potential inputs at the four digit HTSUS.  Providing a list of four digit HTSUS codes will require a company to attempt to foresee their future needs.  With the rate of change and adaptation being asked of our contract manufacturers, this might not be possible.  FTZ #121 respectfully suggests that the requirement to submit a report to the Board — that will be published in the Federal Register — the quarter after the production change occurs provides sufficient opportunity for public comment and oversight without the need for the initial list of four digit HTSUS codes.  FTZ #121 also recommends that if a User notifies the Board of a production change, a copy of the notification and any subsequent Board decisions should be sent to the Grantee and CBP for recordkeeping purposes.

§400.37(b)(1) — While FTZ #121 agrees with and supports the idea of retrospective notification of production changes, we do see the potential for the procedure to increase uncertainty for manufacturers.  If a manufacturer were later denied authority, would tariffs and duties be retroactively applied?


As proposed, using AD/CVD inputs requires advance approval by the Board.  FTZ#121 understands that this is due to the potential effects on domestic industry.  However, in large manufacturing companies, purchasing departments may not track AD/CVD components, but instead change vendors on a frequent basis depending upon product availability.  Instead of requiring a new advance approval, which could impact the ability of companies to be adaptable to the changing economy, could the quarterly publication of production changes in the Federal Register be sufficient public notification?
§400.42 (a) — FTZ #121 appreciates the Board’s attempts to provide guidance on Grantee fees.  However, while fees should be related to costs incurred, the proposed regulation is silent on the time period that should be evaluated and the frequency of evaluation.  Does the Board expect Grantees to annually recalculate costs?  Assuming that costs must be recalculated annually, can the previous year’s costs be used as the basis for the fee, or would the Grantee be required to seek reimbursement for costs at the end of the year?  Or can Grantees estimate a budget based upon anticipated costs?  Determining the going rates for all third-party activities might also prove problematic for Grantees; for example, what is the going rate for using a specialized attorney or a guest speaker?  FTZ #121 suggests that going rates might be reserved for administrative service contracts.


Requiring the annual recalculation of costs will reduce certainty for Operators and Users, affecting contractual language that typically spells out costs for several years at a time.  If fees are to be based upon the previous year’s expenses, Grantees may be unable to offer new or increased services due to a lack of funding.  Recalculating fees on a frequent basis would also necessitate repeatedly filing amended Zone Schedules with the Board; this will be exacerbated if Operator Fee Schedules are included in the Grantee Schedule.  We would recommend allowing Grantees to prepare a budget based on past expenses and anticipated services on a five year cycle.


The proposed regulation would prevent Grantees from charging fees based upon the level of benefits derived by the participants; however, without some method of differentiation, smaller companies may be charged identical fees to large companies, which would unfairly benefit larger Users.  Zone #121 has traditionally apportioned fees based upon activated space in an attempt to differentiate between large and small users.  Other Zones have used the number of employees; number of transactions; volume of exports; manufacturing versus warehousing; or a computation based on several of these categories.  Board guidance on how fees might be apportioned amongst Users would be helpful.  


Finally, the FTZ Board should recognize the fact that many public grantees maintain their zones, at least in part, as economic development tools.  While it is reasonable to require grantees to publish Zone Tariffs based directly on the costs incurred and services provided, public grantees should have the option to discount the published rates for specifically stated economic development purposes.  Discounts on the published rates might be allowed for operators/users new to the zone (the full benefit of FTZ cost savings doesn't kick in until the 3rd or 4th years of operation), for small businesses, for minority and female-headed businesses, for businesses that are part of clusters targeted for growth by the political entity which serves as grantee, and for businesses which principally benefit (employ) low and moderate income persons.  With the exception of the first, all of these business categories have been the targets of a wide variety of federal benefits by various federal agencies, including the Department of Commerce.  As long as the criteria for the various discounts are detailed in the Zone Tariff, there would appear to be no violation of the public utility requirements — similarly situated operators and users would be charged the same rates, and no operator or user would be charged more than the actual, full-value cost of the services provided them.
§400.43 (a) — Standard contractual provisions appear to be the norm within the FTZ community.  However, it has been our experience that larger companies with greater resources are most apt to pressure for contract changes, which may provide them with a competitive advantage over smaller companies.  Nevertheless, there may be instances where contract language might need to be changed to protect proprietary information and the inability to affect such changes may deter some companies from utilizing the program.  Grantee’s should be provided some limited latitude to change contract provisions and make all users aware of where changes may be made to contracts.  Board guidance on provisions that should not be subject to negotiation would be helpful.

§400.43 (c) — FTZ #121 has never denied a proposal from a potential Zone User.  It has been our experience that Grantee organizations view Zones as economic development opportunities and do not wish to exclude any potential participation.  This section would seem to require us to develop a set of criteria that we would not expect to use and that could possibly increase our liability.  Establishing criteria also requires us to see into the future, to envision what might occur that we would seek to prevent.  We respectfully recommend removing the requirement to develop criteria in favor of documenting, upon request by the Executive Secretary, the specific reasons why a potential Zone User was denied.  This requirement to invent criteria would impose a burden on every Grantee that would seem unnecessary given the program’s other requirements, such as the need for companies to demonstrate the ability to keep accurate inventory, complete annual reports, retain/increase jobs, and meet contractual obligations.

§400.43 (e) — FTZ #121 generally supports the concept of preventing conflicts of interest, as may occur when an Administrator also acts as an Operator within the same Zone project; or when an Administrator also provides application preparation services.  However, as currently proposed, consultants, such as lawyers, might choose to refrain from providing services to grantees due to the higher fee potential associated with providing on-going User services and this would place Grantees at a competitive disadvantage.  FTZ #121 would therefore recommend either:

1.
More clearly define the specific conflicts, or

2.
Limit this clause to Zones that have encountered problems with conflicts of interest in the past.  If this option is chosen, the Board might periodically review Zones for timeliness of applications, etc that might point to issues with conflict of interest.

§400.45 (b)(5) — Requiring Grantee Zone Schedules to include Operator rates and charges has several negative effects.  First, in our Zone, Operators provide space and services to both Zone and non-Zone customers.  At present, the Operators do not charge fees for Zone use and charge Zone Users the same space and service fees that they charge to non-Zone users.  Providing Operator rates and charges within the publicized Zone schedule unfairly affects an Operator’s ability to compete with other logistics providers within the Capital Region.  Second, with several magnet sites available and the option for companies to act as their own Operator, it would seem that this provision is no longer necessary to ensure equal treatment.  Third, the Zone Schedule is significantly increased in size and complexity, which often makes it unwieldy and incomprehensible to potential Zone Users.  Fourth, by including Operator rates and procedures within the Grantee Zone Schedule, the Grantee is required to update and re-submit the Zone Schedule to the Board every time an Operator adjusts fees or procedures; in larger Zones, this could be a frequent occurrence.  We respectfully recommend that Grantees retain a copy of any and all Operator rates, charges, and operating procedures, and make that information available on request to potential Zone Users rather than including it in the Grantee's Zone Schedule.

§400.45 (e) — As a public entity, FTZ #121 supports the proposal to provide a copy of the Zone Schedule online.  Public entities are already mandated to provide public access and by requiring all Grantees to post Zone Schedules online, this proposal will level the playing field.  FTZ #121 supports the provision for the FTZ Board to post Zone Schedules online; given the unique nature of the program, it makes sense to have that level of transparency.

§400.46 — This section provides a process for Zone Participants to complain of Grantee conditions or treatment which may be inconsistent with the public utility and uniform treatment requirements of the FTZ Act and Regulations.  However, it does not provide Grantees with the opportunity to defend against Zone Participant claims prior to the Executive Secretary's report and decision.  A Grantee's only input into the process would appear to be an appeal to the FTZ Board after the fact.  In the interest of fairness and due process, Grantees must be given the opportunity to respond to the claims of Zone Participants under this section prior to any decision of the Executive Secretary.  Further, since objections to rates and charges on the basis of fairness and reasonableness will be decided, in part, based on the charges for like operations at other similarly situated Zones, we recommend that this provision should not go into effect until:

1.
all existing FTZs are classified by the FTZ Board so as to allow easy determination of which are "similarly situated" (there would appear to be no reason to make this a "subjective" standard), and 

2.
all existing FTZ Zone Schedules have been publicly available (e.g., posted online) for a sufficient period to allow each Grantee to compare their rates and charges with those similarly situated.  The FTZ Board and staff, of course, have access to all Grantee Zone Schedules, but that information, as FTZ #121 has discovered, is otherwise very hard to come by.

§400.62(c) — FTZ #121 understands and supports the provision for a $1,000 per day fine for late Annual Reports.  In many instances, Grantees are unable to obtain the necessary information to complete the Report from Zone Users and Operators.  Therefore, we are in agreement that the fine should be directed to the party (ies) responsible for the late submission.  It should be noted however, that Operators and Users may insert confidentiality clauses into contracts which may be used by some Users/Operators to deny Grantees the ability to disclose the party responsible for the delay, or provide the cause of the delay.  It would be helpful for the Board to provide clarification as to whether such clauses can be used to prevent Grantees from discussing individual User/Operator issues with the Foreign-Trade Zones Board.  Also, in instances where an Operator /User has not provided timely information to the Grantee, it should be possible for the Grantee to submit an Annual Report to the Board without that Operator/User’s information to ensure that the Grantee and any other Operators/Users are not out of compliance.

Yours Sincerely,
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Deborah A. Shannon
Senior Planner
   Serving Albany, Rensselaer, Saratoga, & Schenectady Counties   

