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YAMAHA MOTOR MANUFACTURING CORPORATION OF AMERICA


VIA ELECTRONIC MAIL

Mr. Andrew McGilvray

Executive Secretary

Foreign-Trade Zones Board

1401 Constitution Avenue, NW

Room 2111

Washington, D.C. 20230








May 20, 2011

Re:
U.S. Foreign-Trade Zones Board Proposed Rule 

75 Federal Register 82340-82362, December 30, 2010 

Docket # ITA-2010-0012, RIN 0625-AA81
Dear Mr. McGilvray:

First and foremost, Yamaha would like to express its sincere appreciation for the effort of the Foreign-Trade Zones Board (“Board”) in proposing to modernize the FTZ program rules.  We strongly support the intended purpose of promoting export trade, streamlining government processes and providing a more efficient framework for obtaining associated economic benefits.
We do believe the actual layout of some of the proposed rules may not achieve the intended goals.  Having studied the Proposed Rule and the Comments from the National Association of Foreign-Trade Zones (NAFTZ), we would concur with most of the points mentioned in their comments and encourage your team to strongly consider their proposed changes.

As Yamaha operates a manufacturing (production) subzone, we will focus our direct comments to a few sections and key points:


Firstly, adding definitions related to inverted tariff, privileged status, and non-privileged  foreign status seems to add clarity and we support these additions.  We concur with the definition of production as outlined in the original proposed rules, including the streamlining of manufacturing and processing.

Secondly, we would like to focus on a key section related to our operation, Section 400.14.

We applaud the initial rulemaking proposal, but believe that the well intended ability to change operations and report quarterly could result in significant unintended consequences. 

· Quarterly filing adds a level of work load to the business community and Board staff that may ultimately slow down processes designed for improvement.
· While the ability to notify the Board of component changes is a significant improvement over requesting advance scope updates each time a new component may be sourced, the possibility that the Board may retroactively deny benefits after the fact leaves companies with a level of uncertainty that is not acceptable.  It may also subject companies to a situation that they have exposed themselves to fines/penalties, even though they acted in good faith. Yamaha  requests the Board consider the NAFTZ proposal that scope approvals be based on finished and intermediate goods being produced including all inputs , with the condition that inputs explicitly excluded by the Board on public interest grounds may be subject to advance application and approval.    We respectfully request that annual reporting of overall sources of supply and import values should provide sufficient information that the general conditions of the Board scope of authority are being met without specific capacity limits or separate reporting. If the Board is unwilling to accept this concept, as a secondary option, the Board must provide clear wording that any denial of benefits reported under the quarterly notification could only be applied prospectively.  
· Yamaha supports the central theme of the FTZ program that, “If production activity can be undertaken in a foreign country and legally imported to the U.S.  at a lower duty rate, the same activity should be able to be conducted in a U.S. FTZ with the same U.S. duty result.”    This is a critical premise to leveling the playing field and promoting U.S. competitiveness in the global marketplace.  As a hypothetical example, Yamaha competitors can produce All Terrain Vehicles (ATV) in their production facilities in Canada or Mexico, using the same mix of component materials used by Yamaha in the U.S. (including imported bearings).  The goods produced in Canada or Mexico would likely qualify for duty free entry into the U.S. market under NAFTA rules.  However, the goods produced in the U.S. FTZ would be subject to U.S. duty based on the foreign content, (including specific antidumping duties on bearings) that are now enter the U.S. duty free from Canada or Mexico because they are incorporated into the ATV upon arrival.  Yamaha believes provisions should be made to provide the same U.S. customs treatment to goods produced in a U.S. Foreign-Trade zone’s as would be applied to the  same goods made outside the United States and imported here without the benefit of U.S. labor
· A concept, not considered in either the Proposed Rule, nor in the NAFTZ comments, but a factor we think should be considered in today’s economy, would be the ability for FTZ production entities under the Board’s regulations to temporarily remove inventory under the FTZ Operator’s bond   for special processing in the United States that cannot be accommodated in the FTZ.  In many cases, companies subcontract specialty work to small local firms that benefit the local economy and create jobs in small and medium size companies that are not likely in an economic position to establish their own Zone operation or become a dedicated part of the existing subzone.  An example is painting.  If Yamaha wants to send a foreign status part out of the zone for painting, the goods must be Customs cleared and U.S. duty paid from the Zone in conjunction with that process.  Under this concept, Yamaha would remain responsible for the inventory, and ultimate duty disposition, but would be allowed to have the goods physically leave the secure site on a limited basis (up to 30 days) for further domestic processing.  Since no domestic value added applies to dutiable value of zone merchandise, it should not matter that value is being added. On the contrary, it is the interest of all involved to promote the use of additional U.S. value-added activity to the greatest extent possible.  If Yamaha sends a part out of the country for painting, it can export from the zone, re-admit to the zone and export the finished product from the zone with no U.S. duty owed.  Why should U.S. value-added activity be cost disadvantaged from a duty standpoint?  With modern systems and inventory tracking capabilities, there is no reason why such inventory cannot be adequately controlled and tracked.
Thirdly, on the subject of fines and penalties, Yamaha certainly understands the need for compliance, timely annual reporting and overall good faith in using the program.  Yamaha believes that, for the most part, the fines and penalties for FTZ related violations are already covered by Customs regulations and sufficient provisions are made within those regulations.  We would respectfully request the section be simplified and reduced to those areas where failure to comply is directly related to the FTZ program (i.e. timely filing of reports) and explicitly exclude any violations covered by Customs regulations.   For example, if a Zone Participant violates its scope of authority issued by the Board, the remedy already exists for Customs to fine based on improperly filing Customs entry at a lower than authorized duty rate.  That alone is incentive enough to comply and punishment enough for non-compliance.  The dramatic increase in this section over the prior rules may have an impact of reducing the participation of companies that operate in good faith, but due to the complexities of their operation may be concerned about involuntary errors or inadvertent violations that could have significant financial impacts on their operations.  For example, a simple clerical error in classification could result in a company being technically out of scope, if the correct HTS was not listed in their scope of authority.  While Customs already requires accounting for any duties related to that error, a company could face an additional $1,000 per day in scope violation penalties.  Yamaha does not believe this was the intent of the proposed regulations, but this could result in providing a disincentive to potential users of the program.  The Voluntary Disclosure section should be maintained in any event as it would allow mistakes to be proactively disclosed and corrected but any related fines should be cancelled upon submission of a valid Voluntary Disclosure, which may often happen in conjunction with a Customs prior disclosure.
In conclusion, Yamaha is appreciative of the opportunity to comment and participate in the FTZ program.  FTZ benefits directly support our U.S. competitiveness and ability to expand manufacturing and employment in the U.S. as we expand our export shipments around the world.  We believe the proposed regulations offer an important and timely opportunity to positively impact U.S. based manufacturing and exports.   We also strongly agree that the NPRM in conjunction with the recommendations of the NAFTZ can positively impact the National Export Initiative.    We encourage open dialogue to ensure the new rules will encourage U.S. economic development objectives while reducing costs and risks for government and industry.  We look forward to continuing our effective use of the U.S. FTZ program for many years to come.
Sincerely,

Phil Trickey

Vice President 
Yamaha Motor Manufacturing Corporation of America
Submitted online March 23, with the following reference:
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