68 FR 37456, June 24, 2003
DEPARTMENT OF COMMVERCE
I nternational Trade Adninistration

Proposed Policies Regarding the Conduct of Changed Circunstance
Revi ews of the Countervailing Duty Order on Softwood Lunmber From Canada
(C 122 839)

AGENCY: I nport Adm nistration, International Trade Adm nistration,
Depart ment of Commerce.

ACTI ON: Policy bulletin; request for coments.

SUMMARY: The purpose of this policy bulletin is, consistent with the
intent of U S. law, to provide an incentive for Canadi an provinces to
nove to market-based systens of tinber sales that ensure that the

provi nces recei ve adequate remuneration for sales of standing tinber.
The proposed policies are intended to serve as the basis for a |ong-
term durable solution to the ongoing dispute between the United States
and Canada over trade in softwood | unber and encourage the devel opnent
of an integrated market for forest products consistent with the goals
of the North American Free Trade Agreement and sustainable forestry.

DATES: To be assured of consideration, witten coments mnust be
received not later than July 25, 2003. Rebuttal comments nust be
recei ved not |ater than August 8, 2003.

ADDRESSES: A signed original and six copies of each set of coments,

i ncludi ng reasons for any recomrendati on, along with a cover letter

i dentifying the commenter's nane and address, should be submitted to
Grant D. Aldonas, Under Secretary for International Trade, Centra
Records Unit, Room 1870, U.S. Departnent of Commerce, Pennsylvania
Avenue and 14th Street, NW, Washington, DC 20230; Attention: Softwood
Lunber Policy Bulletin.

FOR FURTHER | NFORMATI ON CONTACT: Jim Terpstra, O fice of AD/ CVD
Enforcenent, Inport Adm nistration, International Trade Adm nistration
U.S. Departnent of Conmerce, at (202) 482-3965.

Request for Comment

The Departnent solicits comments pertaining to its proposed
policies on softwood [unber from Canada. Initial comrents should be
recei ved by the Under Secretary not |ater than July 25, 2003. Any
rebuttals to the initial coments should be received by the Under
Secretary not |ater than August 8, 2003. Commenters should file a
signed original and six copies of each set of initial and rebutta
comments. Al comrents will be available for public inspection and
phot ocopying in the Inport Administration's Central Records Unit, Room
B- 099, between the hours of 8:30 a.m and 5 p.m on business days.



Each person subnitting a comment should include the commenter's
nanme and address, and give reasons for any recomrendati ons. To
facilitate their consideration by the Departnment, initial and rebutta
comments regardi ng these proposed policies should be submitted in the
following format: (1) Number each comment in accordance with the
par agr aph nunbering of the proposed policy being addressed; (2) begin
each conment on a separate page; (3) provide a brief sunmary of the
comment (a maxi mum of three sentences) and | abel this section "~ Summary
of the Conment;'' and (4) concisely state the issue identified and
di scussed in the comment and provide reasons for any recommendati on

In order to ensure tinely and conplete distribution of coments,

t he Departnent recomends the subnmission of initial and rebutta
comments in electronic formto acconpany the required paper copies.
Conments filed in electronic formshould be subnmitted on a DOS
formatted 3.5 ' diskette, lonmega Zip disk, or Conpact Disc (CD-R or CD
RW . Please subnit each comrent as a separate file on the electronic
medi a and nanme each separate file using the paragraph nunbering of the
proposed policy being addressed in the coment.
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Comments received in electronic formwi |l be nade available to the
public in Portable Docunent Format (PDF) on the Internet at the | A Wb
site at the followi ng address: "~ http://ia.ita.doc.gov/"'".

Any questions concerning file formatting, docunent conversion,
access on the Internet, or other electronic filing issues should be
addressed to Andrew Lee Beller, Inport Adm nistration Wbmaster, at
(202) 482-0866, emmil| address webmaster_support @t a. doc. gov.

Dat ed: June 18, 2003.

Joseph Spetrini,
Acting Assistant Secretary for Inport Adm nistration
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Purpose of the Policy Bulletin

A governnent may confer a benefit on an industry by virtue of
the provision of goods or services for "~ “less than adequate
remuneration.'' Section 771(5)(E)(iv) of the Tariff Act of 1930, as
anended; 19 U.S.C. 1677(5)(E)(iv). The term " adequate
remuneration'' is not defined in the statute. The Departnment
interprets the term ~adequate remuneration,'' as used in section
771(5)(E)(iv), to nean fair nmarket value. The government provision
of goods or services at or above fair market value, therefore, does
not provide a countervail abl e subsi dy.

Sof twood | unber from Canada is, with certain exceptions,
currently subject to countervailing duties, based on the
Department's determ nation that the Canadi an provi nces provided
their lunber producers with a subsidy by selling tinber from
provincial lands for |ess than "~ adequate renuneration,'' i.e., for
| ess than fair market value. The purpose of this policy bulletinis,
consistent with the intent of U S. law, to provide an incentive for
Canadi an provinces to nove to narket-based systens of tinber sales
that ensure that the provinces receive adequate rermuneration for
their sales of standing tinber to Canadi an producers of softwood
I unber.

More broadly, the Departnment intends the policy guidance to
serve as the basis for a long-term durable solution to the ongoing
di spute between the United States and Canada over trade in softwood
| unber and encourage the devel opnent of an integrated nmarket for
forest products consistent with the goals of the North Anerican Free
Trade Agreenent and sustainable forestry. The Departnent is
publishing this policy bulletin with the goal that firnms in Canada



are free from governnent restraints that inhibit their ability to
respond to changing conditions in the nmarkets in which they operate
and pay market prices for their tinber.

The overriding objective is to create econonic conditions under
whi ch | unber producers and tinber markets throughout North America
woul d face the sane conpetitive pressures. The Departnment expects
that reforns introduced by the Canadi an provinces, consistent with
t he di scussion below, will result in a North American market in
whi ch [ unber producers and tinber markets in Canada and the United
States operate under similar conpetitive conditions and that tinber
val uati ons woul d equilibrate, subject to the normal qualifications
based on geography, species, and other factors that normally apply
in the case of tinber markets in either country.

General Statenment of Policy

Upon submi ssion of an application by a provincial government
that satisfies the criteria for initiation, the Departnent wil
conduct a changed circunstances review of the countervailing duty
order on certain softwood | unber from Canada (" "countervailing duty
order'')\1\ to determ ne whether reforns to the province's system of
ti mber sales neet the standards set out in this policy bulletin for
a mar ket -based tinber sales systemthat charges adequate
remuneration.\2\ If those standards are net, the Departnent will
deternine that the provincial system does not provide a
countervail abl e subsidy and will revoke the countervailing duty
order with respect to |unber produced in that province.\3\

\'1\ Anmended Final Affirmative Countervailing Duty Determ nation
and Countervailing Duty Order: Certain Softwood Lunber Products from
Canada, 67 FR 37,775 (May 30, 2002).

\2\ Solely for the purpose of such changed circunstances
reviews, the policies set forth in this bulletin supercede any prior
gui del i nes, anal ytical franmeworks or draft policies for assessing
whet her a provincial tinber sales systemis market-based and,

t herefore, does not provide a countervail abl e subsidy. The
cal culation of an ad val orem subsidy rate from provincial stunpage
progranms in an administrative review or other type of proceeding is
governed by the Departnent's regulations at 19 CFR 351.511

\'3\ Revocation is also contingent on the absence of any other
countervail abl e subsi dies (above de nmininms in the aggregate),
whet her such subsi di es are new or preexisting.

|. Standard for a Market-Based Ti nber Sal es System

To be considered " market-based,'' a province nust inplenent
changes in its current tinmber sales prograns that--(1) elimnate
practices and policies that inhibit the ability of |unber producers
to respond to changes in the market; and (2) ensure that the pricing
of standing tinmber on provincial lands is set by reference to prices
established in an open and conpetitive, independently functioning
mar ket for sales of standing tinmber or |logs. Open and conpetitive,



i ndependently functioning markets, as discussed bel ow, are based on
buyers and sellers participating unencunbered by artificia
constraints that are part of existing adm nistered systens.

A. Policies and Practices That Inhibit Market Response

In order to nove toward a market-based system of tinber sales
and ensure that a province receives adequate renuneration for its
sal es of standing tinber, it is essential that the price for
standi ng tinmber be set with reference to prices established in
i ndependently functioning markets. Just as inportant, however, are
any governnment practices that lint the operation of nmarket forces
and interfere with an industry participant's ability to respond
freely to changes in the marketplace. Functioning markets rely on
i ndustry participants to respond to market signals free of
artificial constraint.

Accordingly, as part of any changed circunstances review, the
Department will determ ne whether individual provinces have, in
fact, elimnated or substantially reforned the policies and
practices identified belowin a way that renoves the current
constraints on a |lunmber producer's ability to respond to changes in
the market and, thereby, reinforces the operation of market forces.

1. Appurtenancy Requirenents

Appurtenancy and sim |l ar provisions mandate that the tenure
hol der process tinber harvested under the tenures in
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specific mlls or mlls they owmn, which limts the ability of tenure
hol ders to rationalize their harvesting operations, |og purchase and
sal e operations, and |unber production in response to changi ng

mar ket condi ti ons.

2. M ninmum Cut Requirenents

Perhaps the nost extrenme interference with market forces is in
the operation of mninmmcut requirenments. These requirenents, which
can be either explicit or inplicit, are currently inposed on or
percei ved by tenure holders to apply to provincial forest |and and
oblige tenure holders to cut a certain volune of tinber during a set
period regardl ess of conditions in downstream product markets that
drive the actual demand for tinber on the stunp. These requirenents
can be explicitly provided for in provincial regulations or inposed
implicitly through the neans by which the province inplenments its
policies with respect to the annual allowable cut under tenures and
licenses. The result is either a requirenent or an incentive to
conti nue harvesting and produci ng | unber even when market conditions
woul d dictate otherw se.

3. MII Closure Restrictions

M Il closure restrictions generally dictate the nunmber of days a



mll must be in productive operation in order for the operator to
mai ntain access to its tenure. As a result, a mll my be forced to
continue to produce |unber even when market conditions would

ot herwi se conpel a cut in production or closure of the mll.

4. M ni mum Processi ng Requirenents

M ni mum processi ng requirements require the tenure hol der or
ti mber buyer to undertake some m ni num amount of processing of the
ti mber harvested (or an equival ent volune) before it can be shipped
fromthe province. These requirements have the effect of
constraining the inpact of market forces in public and private
ti mber markets, as well as limting the options available to the
tenure holder to rationalize harvesting operations, |og purchase and
sal e operations, and |unber production in response to changi ng
mar ket conditions. The elimnation or reform of such requirenents
woul d reinforce the nornmal operation of supply and demand i n any
open and conpetitive, independently functioning market for tinber
sal es. The Departnment will, as a consequence, take into account any
nm ni mum processi ng requirenments in evaluating the market chosen by a
province as a reference point for setting stunpage on provincia
| ands.

5. Long-Term Non-Transferable Tenure

Long-term non-transferable tenures create barriers to entry or
exit fromthe market for provincial tinmber, which limt conpetition
for the province's tinber and the ability of individual firms to
adj ust to changing conditions in the marketpl ace.

An inportant aspect of long-term non-transferable tenure is the
degree to which the security of supply it affords also inhibits the
responsi veness of tenure holders to changes in the market. Such
i nhibition would serve to undermnine the overall operation of narket
forces in the province; which in turn interferes with the market's
ability to set prices. The issues may, however, be npst
appropriately addressed as a factor affecting the use of reference
points in independently functioning mrkets as a basis for setting
stunpage rates on the adm ni stered portion of a province's harvest.
Adj ustnents to the observed prices may be required to take into
account the differences in the attributes of sales in the
i ndependent|y functioning market and |long-term non-transferable
arrangenents on provincial |lands, including the security of supply
associated with a long-term non-transferable tenures on the
admi ni stered portion of a province's harvest.

6. Ofsetting Provincial Actions

The Departnent will also exam ne any evidence that suggests that
a province maintains or introduces other requirenments or conditions
on the sale of provincial tinber that would inhibit or undercut the
operation of the policy refornms di scussed above. The Depart nent
will, for exanple, want to ensure that a province' s decisions with
respect to the annual allowabl e cut authorized on provincial |ands
is consistent with sound forest managenent and the full rotationa



econonics of the forest, rather than a neans of increasing supply
and thereby artificially lowering the anobunt charged on provincia
st unpage.

B. Market-Based Pricing

By " "market-based pricing,'' the Departnment neans that a
province sets its prices for sales of standing tinber on provincia
| ands either through free and open conpetition, such as auctions of
standing tinmber or log markets, or a systemthat ensures the
equivalent result. In either instance, to qualify the system nust
ensure that a province receives adequate renuneration on al

provi nci al tinber.

1. Reference Prices

For any portion of a provincial harvest that continues to be
sol d under prices set administratively the Department will, in
general, focus on whether those prices are set by reference to a
sufficient range of representative transactions in one or nore
i ndependently functioning markets for sales of standing tinber or
| ogs. Exanpl es of independently functioning markets woul d include
open and conpetitive auctions of standing tinmber on provincia
| ands, conpetitive | og markets, robust and conpetitive markets for
the sale of standing tinmber or |ogs harvested from private | ands
within the province, and, where relevant, sinmlar nmarkets
functioning in other jurisdictions.

I n assessing whether any reference market is an open,
conpetitive, and functioning i ndependently, the Department will not
enpl oy a presunption that a narket nmust represent a specific
percentage of the a province's harvest before it could be used as a
poi nt of reference for setting prices on the adm nistered portion of
the harvest. The Departnment will, instead, enploy a rule of reason--
one that is designed to ensure that the market used as a point of
reference affords a sufficient basis to establish fair market prices
that would then apply to the adm ni stered portion of the tinber
sal es system As reflected in the discussion below with respect to
the nunber of nmarket participants, all other things being equal, the
greater the nunber of market participants who nust participate in
the reference market for a sizeable share of the furnish for their
mlls, the stronger the evidence that the reference market is open
conpetitive and functioning i ndependently of the adm nistered
portion of a province's harvest, and would, as a consequence, serve
as an adequate reference point for assessing stumpage on provincia
| ands.

One reason for adopting that approach is the potentially
significant interplay between a province's willingness to undertake
the tenure reforns outlined above and the percentage of its harvest
that could be used as a reference point for pricing on the
admi ni stered portion of the province's harvest. To the extent a
provi nce has nade the refornms outlined above and tenure holders are
free to respond to changes in the market, it is easier to identify
and eval uate the operation of independent market forces and the size
of the reference market per se becones |ess significant in ensuring



an adequate range of reliable prices that could be used to set
stunpage on the adninistered portion of a province's harvest.

I n assessing whether the market-based reference prices provide
an adequate basis for setting adnministered prices that constitute
adequate renuneration, the Departrment will focus on (1) whether the
mar ket (s) a province chooses to use as a point of reference
(" "reference market'') actually functions as a market and (2)
whet her that reference market functions independently of the
admi ni stered portion of that province's harvest. In deternining
whet her the reference market in fact, "~ “functions'' as a truly
conpetitive market, the Departnent will consider the nunber of
partici pants, open access to the market, the volunme of tinber traded
on the market (including inports and exports), the | ack of
restraints on buyers and sellers, access to market information, and
other factors listed below. For the Department to deternine that the

mar ket used as a reference point operates " "independently,'' the
Department will want to assure itself, consistent with the
di scussi on bel ow about the direction of the causal |ink between the

reference market and the adm ni stered portion of the harvest, that
prices observed in the reference market are the result of the free
operation of market forces unaffected by any distortions associ ated
with provincial administered tinber policies or the effect from
stunpage rates charged on the administered portion of the harvest.

More specifically, the Departnment will examine, inter alia, the
foll owi ng characteristics of each reference market chosen by a
province for setting the prices for standing tinber on the
admi ni stered portion of a province's harvest, regardless of whether
the market chosen involves auctions of the province's own standing
timber, auction sales in other jurisdictions, private sales within
the province or in other jurisdictions, or any other set of market-
based transactions.

a. Nunber of Participants in the Reference Market. The province
nmust denonstrate that there are sufficient nunbers of participants
in the reference market to ensure that no individual or group of
mar ket partici pants
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can influence the sales prices. This does not mean that a snall
nunber of actual participants on any particular transaction
necessarily nmeans that the market is not functioning. Rather, the
nore fundanmental question is whether the market is contestable
(i.e., anyone who wants to bid or buy and use the fiber as they
choose, depending on the formof sale, has a fair and open
opportunity to do so).

In addition, to the extent that many producers are able to
source all, or virtually all, of their wood fiber needs from crown
tenure, these parties would not be active participants in the
private market. As noted above, all other things being equal, the
greater the nunber of nmarket participants who nust participate in
the reference nmarket or other conpetitive markets for a sizeable
share of the furnish for their mlls, the stronger the evidence that
the reference nmarket is open, conpetitive and functioning
i ndependently of the admi nistered portion of a province's harvest



and woul d, as a consequence, serve as an adequate reference point
for assessing stunpage on provincial |ands.

b. Quality of Information. The provi nce nust denonstrate that
simlar full and transparent information is available to al
participants in the reference market about alternative conmercia
opportunities, particularly with respect to price. This is
especially inmportant in those instances in which a province intends
torely for its reference prices on a private market that is made up
largely of bilaterally negotiated sales of standing tinber on
private | ands, but would be inportant to the Departnment's assessnent
of any auction-based system as well.

Thus, for exanple, it would be particularly inportant for any
private owner of standing tinber to have access to current
i nformati on on prices others are receiving for simlar stands in
assessing the amobunt he or she intends to charge. This would help
sellers (either public or private) develop a " “reservation price,’

a price below which the seller will not sell--one that is consistent
with the fully allocated costs of the seller's investnent in
bringing the forest to a harvestable state. For small holders, this
could ensure that they receive the "~ "market price'' even if only a
limted nunmber of buyers were naking bids. This information flow
could take the formof internet pages, trade publications, or other
simlar sources of public information.

In addition, a significant feature of any independently
functioning market is the availability of sufficient infornmation
about the characteristics of tinmber being offered for sale in such
markets to all buyers such that the seller and no individual buyer
has an unfair advantage. The nore significant the uncertainty about
the quality of the tinmber, the higher risk that the uncertainty wll
result in lower prices for the tinmber in such markets. As a
consequence, the Departnment will exam ne whether potential buyers in
the reference market have the opportunity to survey the tinber or
there are conmmercial services available that will survey the tinber
in order to elimnate any potential advantages that preferentia
access to informati on about a given stand m ght otherw se confer

c. Direction of the Causal Link. The province nust denonstrate
that the prices established in the reference market are determ ned
i ndependently (i.e., independent of any influence fromdistortions
associated with provincial admnistered tinmber policies or the
effects frompricing of stunpage on long-termtenures on provincia
land). More to the point, in any attenpt to translate prices
established in an independently functioning market to stunpage
charged on the administered portion of a province's tinber, the
Department will want to ensure that it is the prices found in
private or otherw se independently functioning markets that is
dictating the prices on the adm nistered portion of the harvest
(i.e., that causality runs fromauction sales or private narkets to
admi ni stered sal es), rather than the reverse.

Thus, for exanple, in the case of a province that chooses to
rely on a market for private tinber within the province as a
reference point for establishing prices on the adm ni stered portion
of its harvest, the province nust denpnstrate that its pricing node
ensures that firms or individuals with significant |long termtenures
cannot artificially force down prices in the private market to | ower



stunpage charged on the adm ni stered portion of the harvest.

d. Barriers to Entry or Exit in the Market. The provi nce nust
denonstrate that there are no significant barriers to entry or exit
into the reference narket for either sellers (private woodl ot
owners, log traders, and, potentially, tenure hol ders) or buyers
(lunber, pulp and paper mlls, or other processors). Thus, for

exanpl e, the Departnment will want to exami ne whether there are
participation constraints that limt conpetition such as nationality
requi renents, conditions requiring that a bidder owmn a sawr ||, or

barriers to inter-provincial or international trade in private

sector logs that affect the market to be used as a reference point.
e. Saf eguards Agai nst Col | usive Behavior. In addition to

exam ning the structure of the reference market for establishing the

stunpage on the adninistered portion of its harvest, the Departnent

nmust be assured that the market is free of any collusive behavior

and that the province has in place adequate safeguards agai nst such

behavi or. Such safeguards are particularly inportant when

consi dering the design of any auction systemfor sales of public

timber, but that is not the only environment in which such

saf eguards are relevant. Beyond auction design lies the

consi deration whether the market a province uses as a reference

point on prices is protected against collusive behavior. The

gquestion is both one of |aw and of the enforcenent activities of

authorities responsible for adnmi nistering the rel evant

jurisdiction's | aws designed to ensure conpetition

2. Transparency

Transparency is a key feature of both markets and sound

admi nistrative practice that the Departnment will examine with
respect to any pricing system The follow ng discussion highlights
three areas in which transparency will be factored into the

Department's anal ysis of whether a tinber sales systemis market-
based.

a. Transparency in the Functioning of the Market Used as a
Ref erence Point for Market Prices. A factor in considering the
adequacy of any reference market is the transparency with which that
mar ket operates. For exanple, in the case of the auction of public
ti mber, one of the key features of the nmarket for standing tinber
that such a system generates is the tinely publication of the
results of the auctions so that all participants in the market have
adequate information on which to set expectations for succeeding
bids. At the sane tinme, publication of the results will assist in
providing a verifiable set of prices in a sufficiently robust market
to afford an adequate basis for setting stunpage prices on the
admi ni stered portion of the province's harvest.

Simlarly, in the case of |og nmarkets, adequate public
i nformati on about the transactions on the market would be essentia
to the ability of participants in the market to rely on the results
in setting expectations for future bidding on | ogs. The Depart nment
woul d need to see a similar degree of transparency in the reporting
of prices on transactions in a log market to be able to assess
whet her the market could serve as an adequate reference point for
setting stunpage rates on public | ands or otherw se provide



assurances of the adequacy of renuneration.

To serve as an adequate reference market, a |og market mnust
pl ace the |l ogs for sale on reasonable terns to any bidder and
operate on price, as opposed to "~ “swaps,'' with sufficient volune
novi ng through the narket to ensure that it provides an adequate
basis for setting stunpage. As reflected in the di scussion above
with respect to the nunmber of market participants and entry and exit
barriers, prices nust result froma conpetitive process open to al
i nterested buyers and sellers. In addition, the | og markets mnust
establish a way of ensuring that information about individua
transactions is accurately reported and publicly available in order
to informmarket participants regarding the going rates for certain
logs, as well as to serve as a useful reference point for setting
stunpage on the public harvest.

Most private transactions for tinber in Canada are conducted
through a series of bilateral negotiations between buyers and
sellers. While there is a good deal of information available on the
going rates that certain market participants mght offer or pay in
the market, there is generally no systematic reporting of such
transactions, through an active public exchange for exanple, that
woul d ensure both a stronger narket and a nore reliable reference
poi nt for setting stunpage rates on the adninistered portion of a
provi nce's harvest. Denonstrating transparency in such markets woul d
provi de significant confidence in the results that the market
produced and, therefore, in the market's reliability as a reference
poi nt. Transparency will also be critical in markets where previous
transactions were not on a price basis, e.g., |og swaps.

b. Application of Prices Observed in |ndependently Functi oning
Markets to Stunpage Set on the Administered Portion of
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a Province's Harvest. The province nust al so denobnstrate that the
mechani sm by which it translates the reference prices to the
admi ni stered portion of the harvest is transparent. The Depart nent
can deternmine that a tinmber sales systemis market-based only if the
mechani sm by whi ch nmarket references prices are applied in the
admi ni stered pricing systemis transparent and accurate.

In deternmining whether a systemis transparent, the Departnent
wi |l consider the extent to which--(1) the province relies on
publicly available information on market prices as a starting point
for setting stunpage; (2) the province collects information from
private market participants in a rigorous, systematic, and
verifiable manner and regularly publishes this information; (3)

i nformati on on adjustnents and the basis for those adjustnents is
publicly available; (4) the calculation involved in adjusting market
prices to apply to the harvest on public lands, while taking into
account the appropriate adjustnents, produces an observable result
consistent with the reference point in the market and is based on
objective verifiable information, including where possible market-
determ ned costs; and (5) the results of the calculation (i.e., the
resulting stunpage fees) are publicly available to all market
partici pants so that they can serve, in sone respects, as a

saf eguard of the stunpage system



Adj ustnents shoul d be kept to the m ni mum necessary, and nust be
fully and economically justified, and transparent so as to maintain
a close and accurate |ink between market-determ ned and admi ni stered
prices and avoid adjustnments that might |ead to the over- or under-
val uation of tinber.

To the extent that prices and costs in the reference market are
identified and translated using surveys of private transactions,
great care nust be exercised in survey design. Surveys should be
representative, tinely, and reflective of the commercial experience
of buyers, sellers, and other conmercial intermediaries to ensure
there is no opportunity for reporting bias. Mreover, as discussed
bel ow, the trenmendous information requirenents needed for accurate
transm ssi on of stunpage prices raise the need for an extensive
i nformati on collection and reporting function

G ven the significant variation in stunpage prices associ ated
with the numerous characteristics of each plot, an accurate
transm ssion fromthe reference market to the adm nistered harvest
requires a significant amunt of information. The Departnment nust be
satisfied that all relevant characteristics of the adm nistered
portion of the harvest are adequately accounted for in the reference
mar ket . These factors could include, anobng others, the biophysica
characteristics of the different plots of trees subject to stunpage
transactions; different harvesting conditions, and different
i ndustry characteristics (i.e., large and small producers of
different types of products). Because of this, the informtion
requirenents fromthe reference market are quite high

c. Conparability of Obligations Inmposed on Purchaser. The terns
and conditions that apply to sales of tinmber in reference markets
are likely to be different fromthose that apply to the purchase of
standi ng tinmber under a long-termtenure on provincial |and. The use
of reference markets will therefore necessarily require sone
adjustnment for the differences in the terns and conditions
applicable to the two forns of tinmber sales contract. Transparency
in the calculation and application of those adjustnents will be
essential for the Departnent to determ ne that the adm nistered
pricing system properly translates the references prices to the
provi nci al harvest in a manner that ensures that the provinces
recei ve adequate renuneration.

1. Exanples of Market-Based Ti nber Sal es

As noted above, market reference prices may cone froma single
source (e.g., conpetitive auctions) or nultiple sources (auctions,
private market transactions, within or outside the province). The
Depart ment recogni zes that some provinces nay choose to rely on a
variety of mechanisns to facilitate the operation of market forces
within the province. Regardl ess of the mechani sm adopted, consistent
with Part | of this Policy Bulletin, market reference prices nust
come from open, conpetitive, independently functioning nmarkets and
ensure that provinces receive adequate renuneration for al
provincial tinmber. What follows is a series of exanples of how the
Department woul d apply its policy guidance in the context of a
speci fic market.



A. Auctions of Provincial Tinber

One neans of establishing a nmarket price for standing tinber as
a reference price for setting stunpage would involve selling a
substantial portion of a province's own tinber at auction. That,
combined with the elimnation of the constraints currently in place
on the ability of the tenure holders to respond to changi ng market
conditions, could provide a sufficient basis for finding that the
system was nar ket - based, thereby ensuring that a province received
adequate renmuneration for its tinber, and providing the | egal basis
for revocation of the outstanding order with respect to that
provi nce.

1. Exanpl e of Auction Sales

Province A elimnates existing constraints on tenure holders in
the formof mninmumcut requirenents, appurtenancy clauses, and nill
closure limtations. Province A also elimnates or reforms any
nm ni mum processi ng requirenments in order to ensure that market
forces are fully at play within the province and between the
provi nce and other jurisdictions. In addition, Province A nekes its
tenures freely divisible and transferable and fully subject to
conpetition policy. In addition, Province A manages its harvest,
particularly its annual allowable cut, on the basis of sound
forestry and full rotational economics, rather than as a means of
artificially expandi ng supply.

Wth respect to pricing, Province A inplenments an auction system
for sales of provincial tinber that ensures a sufficient volunme of
timber and a representative sanple of transactions to permt the
auction prices to serve as an open, conpetitive and independently
functioning market and as an adequate (i.e., statistically reliable)
reference point for setting stunpage prices on the adm ni stered
portion of the harvest. Province A manages its harvest and | ocates
its auctions in a manner best designed to naxinize participation and
conpetition for the fiber, and introduces other reforns inits
timber allocation systemthat have the effect of increasing the
share of conpetitive sales progressively over tine.

To encourage participation by all market participants in the
auction process, Province A ensures that there are no barriers to
eligibility for bidding or the use of fiber other than those
necessary to ensure that the bidder can fulfill the contract. Tenure
refornms undertaken by Province A ensure that a sufficient portionis
sol d through conpetitive markets, either as tinmber or logs, to
provi de the nunmber and range of transactions necessary to
extrapol ate accurately fromthe auction sales to prices charged for
stunpage on the adninistered portion of the harvest. Tenure reforms
undertaken by Province A result in the need for all, or virtually
all, market participants to, obtain a significant share of their
fiber fromthe reference market or conpetitive | og markets on an
ongoi ng basi s.

In terns of auction design, Province A constructs the auction on
the basis of sealed bids. Province A al so adopts adequate procedures
to ensure against collusive bidding. Prices for all auction sales
are published regularly for the benefit of all market participants.



Auction winners should be required to harvest the tinber within a
speci fied period.

Province A can denobnstrate that it ties its stunpage rates,
accounting for any necessary adjustnments, directly and accurately to
the prices observed in auctions for simlar stands of tinber.

Provi nce A publishes stunpage charged so that the information is
broadly available to all market participants.

In addition, in an effort to expand the conpetition for fiber
t hroughout the province generally, Province A reinforces the
operation of log markets within the province on the basis of price,
rather than fiber swaps. Province A ensures that increasing anounts
of fiber will flow through such | og markets by virtue of elimnating
the constraints on tenure that would currently prevent sales on | og
mar kets, rather than swaps. Province A ensures that information on
| og market transactions are broadly available to all interested
mar ket partici pants by establishing the neans for all transactions
to be recorded with the province and then rmade avail able to the
public. Administered tinber volunes that flow through fully open and
conpetitive log markets, unrestricted in market participants or by
nm ni mum processi ng requirenents, would count towards the overal
portion of crown tinber subject to conpetitive pressure and help
ensure that Province A receives adequate renuneration on all tinber
sal es.

2. Analysis

If all the conditions outlined above and those di scussed
el sewhere in the Policy Bulletin were net, the Departnent woul d
revoke the current countervailing duty order with respect to that
provi nce. Province A would have to denonstrate that it had the
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two essential elenments of a market-based system of tinber pricing
that woul d assure the Department that the province was receiving
adequate renmuneration within the nmeaning of the law. First, Province
A woul d have elimnated all or virtually all of the current
constraints on compani es operating in the province that currently
prevent them from adjusting to changi ng narket conditions. Second,
Provi nce A woul d have introduced and i nplenented a system of
auctions that were sufficient to establish market prices that could
be used to set stunpage on the administered portion of its harvest,
ensuring that the province received adequate renuneration on al

ti mber sales.

More specifically, by elimnating the m ninum cut requirenents,
mll closure limtations and appurtenancy clauses, as well as meking
its tenures freely divisible and transferable, Province A has
ensured not only that firnms are not conpelled to produce when
mar ket s woul d ot herwi se dictate against it, but also renoved
barriers to the increased flow of fiber fromtenure holders onto
conpetitive markets, whether in the formof transfers of tenure,
sal es of standing tinber, or sales of logs. The ability to nove
ti mber through those various fornms of conpetitive market will also
have the effect of increasing the value of those markets as



i ndi cati ons of stronger conpetition for fiber within the province.
As a result of these and other changes, the typical nanufacturer
will participate in conpetitive tinber and | og markets for a

si zeabl e portion of their fiber requirenents on an ongoi ng basis
under all market conditions.

In addition, by elimnating any m ni mum processi ng requirenents
within the province, and potentially between the province and ot her
jurisdictions, Province A has increased the ability of markets
within the province to transmt information about prices and sal es
opportunities that the m ni mum processi ng requirenents previously
forecl osed. A subsidiary benefit of elimnating the m ni num
processing requirenments and permitting purchases of the province's
| ogs by buyers from outside the province, Province A would expand
the opportunities for arbitrage between markets in different
jurisdictions and thereby preclude the ability of producers in
Province A to benefit from changes in provincial policies wthout
the conpetitive benefit of those changes in policy flowing to
conpetitors in other jurisdictions.

Wth respect to pricing, Province Awll have ensured that it
has a reliable point of reference in a range of market transactions
that is representative of the harvest within the province. By
ensuring that there are only the mni mum necessary requirenments to
be eligible to bid on the province's tinmber, Province A wll have
elimnated one of the main barriers created by the long-termtenure
system-the barrier to new entrants into the nmarket for Province A's
timber. Simlarly, by introducing tenure refornms that have the
effect of ensuring that virtually all market participants have to
participate in the auction systemor conpetitive |log markets for a
si zeabl e portion of their fiber, Province Awll ensure that firns
within the province face conpetitive pressures akin to those faced
el sewhere in the North American market. To the extent that the
tenure reforns, over tinme, also yield a reduction in the percentage
of the harvest that is subject to long-termtenures relative to that
portion of the harvest that is sold at auction or through open and
conpetitive log markets, Province A wll reinforce the conpetition
for tinber on private and Crown | and as wel |

By ensuring that the information on prices established at
auction is broadly available to all market participants, Province A
wi |l have increased the quality of information available on
alternative comrercial opportunities. It will have ensured that the
maxi mrum anount of information about transactions in the market place
is flowi ng back to nmarket participants to informtheir decision not
only about future auctions, but about prices reflected in other
conpetitive markets within the jurisdiction.

Province A will also have ensured, in the process, that the
adj ustments needed to translate the prices observed at auction into
st unpage charged on the admi ni stered portion of the harvest
accurately and solely reflect the different terns and conditions
bet ween auction sales and the adm ni stered portion of the harvest.
In doing so, Province A wll ensure that the stunpage charges on the
admi ni stered portion of the harvest ultimately reflect the val ue of
the fiber in an open, conpetitive market, which is necessary to
denonstrate that the province is receiving adequate reruneration for
its timber.



By reinforcing the operation of |log nmarkets within the province,
even t hough they would not be used as a reference point for setting
stunpage, Province A woul d have hel ped create an effective outl et
for fiber that will becone increasingly available on the market as a
result of the elinmnation of the constraints currently inposed on
tenure holders. In addition, by providing a nmeans by which | og
mar ket transactions are made publicly available to market
partici pants, Province A has fostered a nore conpetitive narket
within the province for fiber, which would tend to reinforce the
utility of the auctions as a reference point for the pricing of
stunpage on the adninistered portion of Province A's harvest. That
result would flow directly fromthe ability of the log markets to
i mprove the range of alternative comercial opportunities available
to market participants. To the extent that Province A inproves the
ability of the log markets to function by shifting |icenses or
tenures toward new market participants in the future, it will have
the effect of expanding the conmpetitive forces at work in the narket
by easing the entry of new conpetitors.

B. Conparison Wth Prices Established in Markets in O her
Juri sdictions

Anot her alternative mechanisma province mnmight use to ensure
that it received adequate remuneration within the neaning of the
statute would be to use prices generated in a market outside its
jurisdiction. While taking into account the need for adjustnents in
order to ensure a fair conparison between standing tinber sold in
the two jurisdictions, prices generated in auctions from public
| ands or private narkets, for exanple, could serve as an adequate
reference point for setting stunpage on the admi ni stered portion of
a province's harvest, if conbined with adequate policy reforns in
ot her areas of the province's tinber sales program

1. Exanmple of Prices Established in Markets in O her Jurisdiction(s)

Province B elimnates any existing mninmmcut, mll closure,
appurtenancy, and m ni mum processing requi renments. Province B al so
provides for the divisibility and free transfer of tenure. Province
B manages its harvest, particularly its annual allowable cut, on the
basi s of sustainable forestry, rather than as a means of
artificially expandi ng supply.

Province B relies on prices fromthe sale of standing tinmber in
open, conpetitive markets in an adjacent jurisdiction, or
jurisdictions, to establish the reference point for setting stunpage
on the adnministered portion of its harvest. The independently
functioning markets for standing tinber in the other jurisdiction
or jurisdictions, have no barriers to entry or exit, provide for the
publication of price information to all market participants, include
appropri ate saf eguards agai nst collusive bidding, and provide a
representative range of prices for standing tinber conparable to
that sold in Province B

In addition, Province B reinforces the operation of the private
mar ket for standing tinmber within the province through the changes
in conditions applicable to tenures on provincial |ands. Province B



al so devel ops a nechani sm for gathering and publishing the
information on pricing in that private market, which is currently
characterized by a series of bilateral negotiations between buyers
and sellers. Province B commits not to reduce the share of
conpetitive sales and should increase the share of conpetitive sales
progressively over tine.

Province B ensures that it adopts a transparent neans, with the
appropriate adjustnents, to translate the prices established by
open, conpetitive, and i ndependently functioning markets in the
adj acent jurisdiction into stunpage charged on the adm ni stered
portion of Province B's harvest.

2. Analysis

By elimnating those conditions that prevent conpanies from
adjusting to changes in the market, in the formof mninumcut, mll
closure limtations, appurtenancy clauses, and nini num processing
requi renents, Province B ensures that firns participating inits
mar ket can respond appropriately to nmarket signals from downstream
product markets. Firms would be free to adjust their production
accordingly.

Simlarly, by providing for the divisibility and transferability
of tenure, Province B encourages conpetition for tinber within the
province. In effect, Province B has elimnated the principal barrier
to entry or exit fromthe market for standing tinmber within the
province. It also ensures that a greater volunme of tinber or |ogs
will enter the private market for fiber within the province.

By linking its stunpage systemto open and conpetitive markets
in an adjacent jurisdiction that satisfies the criteria outlined in
the exanmpl e, Province B al so ensures that
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it has a reference point in an independently functioning market to
use in setting stunpage on the administered portion of its harvest.
Provi nce B has thus adopted a reference point that ensures that it
recei ves adequate reruneration for its tinmber. Any adjustnents
shoul d be kept to the mnimum necessary, and nmust be fully and
econonmically justified, and transparent so as to naintain a clear
and observabl e rel ationship between market-determ ned and
admi ni stered prices.

The province's efforts to strengthen its private market are
i ntended to address the reference points it nmight use to set
stunpage at a later date. In the interim Province B's efforts in
that regard will also serve to inprove the functioning of the nmarket
within the province by |lowering barriers to entry into the market by
new mar ket participants. It also ensures a nore conpetitive market
for additional fiber that may flow through the private market as a
result of changes in the conditions applicable to tenures on
provincial |and by providing all market participants with
i nformati on regarding alternative conmercial opportunities. Wile
not directly relevant to the question of whether Province B has nade
t hose changes necessary to pursue a changed circunstances review,
the effort to strengthen the private narket does serve to increase



the confidence the Departnment may have in the operation of the
provi nce's stunpage systemand its ability to ensure that Province B
recei ves Adequate reruneration for its tinber.

The key issue for Province B under the facts set out in the
exanple is likely to be the transparency it can introduce into the
means by which it translates prices fromauctions of standing tinber
in the adjacent jurisdiction to stunpage charged for conparable
sal es of tinmber on the adm nistered portion of the province's
harvest. It will be essential for Province B to establish the
validity of the mechanismor calculation it uses in translating the
prices fromthe adjacent jurisdiction to Province B's harvest--it
nmust be transparent in the sense that it is publicly avail able and
that the potential adjustnments are known and appropriate to the
t ask.

Equally inportant, it will be essential that the province nmeke
the results of both its nethodol ogy and the stunpage charged on
sal es of standing tinber available to all market participants.

Mar ket price signals are the key nmeans for distilling i nfornmation
about market conditions and the province nust ensure that,
consistent with the other changes it has made to elimnate
constraints on the ability of firms to adjust to market conditions,
the province has nmade avail able the key information that should
guide firns in making those adjustnents.

Under the circunstances outlined above, the Departnment would
revoke the countervailing duty order with respect to inports of
sof twood | unber manufactured fromthe tinber harvested in Province
B

C. O her Tinber Sales Methods Designed To Achi eve Adequate
Renuner ati on

The Departnent acknow edges that there nay be market
ci rcunstances unique to a province such that the provincially
admi ni stered portion of the harvest constitutes the vast ngjority of
avail abl e supply and the provincial forest industry is dom nated by
a single integrated forestry firm In such circunstances it would be
difficult to establish an independently functioning market, either
in the formof auction of crown tinber or reliance in private sales,
in the province. Mreover, the bio-physical characteristics of the
forest resource, and its renote |ocation, render the use of
i ndependent|y functioning markets in other jurisdictions highly
probl ematic due to the nmagnitude of necessary adjustnents.

Where such uni que circunstances exist, the Departnment will
exam ne whet her the province's neans of setting stunpage on the
admi ni stered portion of its harvest achi eves the equival ent econonic
effects of the alternatives set out above and ensures that the
provi nce receives adequate remnuneration. Such an alternative would
have to be independently eval uated based on its nmerits. Were,
however, a province elinnated the conditions inposed on tenures as
outlined in the discuss in Part | above, and inplenmented a nethod of
ti mber valuation that afforded the province adequate remuneration
with in the nmeaning of the statute, the Departnent woul d, consistent
with the conditions outlined above and di scussed el sewhere in the
Policy Bulletin, revoke the current countervailing duty order with



respect to that province.
I1l. Changed Circunstances Review
A. Timng

A Province may submit a request for a changed circunstances
review at any tinme. Prior to filing such a request, at the request
of a province, the Departnment will consult with the province over

the contents of such a request.

B. Content of Request

The Departnent will initiate a changed circunmstances review upon
recei pt of an application containing the follow ng information
1. Appropriate docunentation (e.g., |aws, regul ations)

denonstrating elimnation of any policies and practices that inhibit
mar ket response, as defined in section A 1, above; and

2. A detailed explanation of the design and operation of the
mar ket - based provincial tinmber pricing systemw th supporting
docunent ati on and data showi ng that system neets the standards set
forth in this policy bulletin.

3. Consistent with the exanples set out above, evidence that
provi nces subnmit in support of their request for review should
i nclude, as appropriate--

[sbull] Evidence that the conditions a province currently
i rposes on tenures set out in Part | have been elininated or
refornmed, as a matter of law, and that such changes in the
conditions have been fully inplenented in the tinber sal es program

[sbull] Evidence that denonstrates that the reference markets a
provi nce chooses to use for purposes of setting stunpage on the
admi ni stered portion of its harvest operates in a manner that is
open and conpetitive, particularly with respect to the nunber of
mar ket participants, the volunme of tinmber sold through the reference
mar ket, ease of entry and exit by market participants, the quality
of information available to market participants, barriers to
i ndividuals or firnms artificially lowering prices in the reference
mar ket as a nmeans of |owering stunpage charged on the admi nistered
portion of the harvest, and the transparency of the operation of the
mar ket ;

[sbull] Evidence that denonstrates how the prices observed in
the reference market are accurately and transparently translated to
the stunpage charged on the administered portion of the harvest
consistent with the exanples set out above, particularly with
respect to any adjustnents nmade between the tinber sold in the
reference market and that sold on the adm ni stered portion of
provi nci al | ands; and

[sbull] Evidence regardi ng stunpage charges on the adm ni stered
portion of the harvest before and after the provincial reforns are
i mpl emented that reflects the inpact of the changes on stunpage
prices and evidence that denpnstrates that stunpage charged on the
admi ni stered portion of the harvest is consistent with the range of
pri ces observed in other open and conpetitive markets for tinber
sal es of simlar species, quality, and market conditions.



[sbull] Any other relevant evidence concerning the operation of
the provincial tinmber sales system

Al t hough the Departnent may issue suppl enental requests for
i nformati on, the application should, to the fullest extent possible,
contain all of the information necessary to determ ne whether the
provinci al tinber sales systemis narket-based so that the
Department may determ ne whether there is evidence of changed
circunmst ances sufficient to warrant a review.

C. BEvidentiary Standard

The Departnent has made a final determi nation that the Canadi an
provi nces provide a subsidy to |unber producers by selling tinber
for | ess than adequate rermuneration. In a changed circunstances
review, the burden is on the province to establish that those
ci rcunst ances have changed such that revocation of the order with
respect to that province is warranted. Specifically, the province
nmust establish the basis for revocation through substanti al
verifiable evidence denonstrating, in accordance with this Policy
Bulletin and as required by U S. law, that the provincial tinber
sal es system has been revised and is operating so as to ensure that
the province receives adequate renuneration within the meani ng of
the U S. countervailing duty |aw

D. Conduct of the Review

The Departnent will conduct the Changed Circunstances Review in
accordance with sections 351.216 and 351.221 of the Departnent's
regul ati ons. Pursuant to those regul ations, the Departnment wll,
within 270 days, issue a final results of review The Departnment may

i ssue requests for information and will verify information submitted
in the application and any responses to requests for additiona
i nformati on. The Department will, upon request by an interested

party, hold a public hearing, pursuant to 19 CFR 351. 310.
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E. Effective Date of Revocation

As reflected in section I11.B, the Departnent anticipates that,
on the date the application for the changed circunstance reviewis
filed (" application date''), the reforns of the provincial tinber
sales systemwi ||l be in place and operating so as to ensure that the
provi nce receives adequate remuneration. Accordingly, if the
Department determines, as a result of the review, that revocation of
the order with respect to the province is warranted, the Departnment
will normally order revocation of the countervailing duty order with
respect to all unliquidated entries of the subject nerchandise
produced in the province fromtinber harvested in the province that
is entered, or withdrawn from warehouse, on or after the application
date. If, however, reforns necessary to denmpnstrate a market - based
ti mber sales programare not in effect or operational at the tinme of
a province's application date, the Departnent nmay alter the
effective date of the revocation to reflect the date on which such



refornms took effect during the period of the changed circunstance
revi ew.
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