








 III.A.6:  Treatment of Zero or De Minimis Rates








SUMMARY OF THE COMMENT: The Department should explain its reasoning with respect to the evaluation of zero and de minimis rates and should apply the same de minimis standard -- 1 to 3  percent -- in reviews as it does in original investigations.








COMMENT





In proposing a treatment for zero and de minimis net countervailable subsidies, the Department apparently relies the language of footnote 52 to Article 21.3 of the WTO Agreement on Subsidies and Countervailing Measures:  “When the amount of the countervailing duty is assessed on a retrospective basis, a finding in the most recent assessment proceeding that no duty is to be levied shall not by itself require the authorities to terminate the definitive duty.”  Clearly, this language means that, in the U.S. system, the Department could rely on a zero or de minimis assessment rate if it wished and that, if it does not, other factors must be considered more persuasive as to the likelihood of future dumping.  However, the Department makes no effort to explain why it believes that a zero or de minimis level of countervailable subsidy in the original investigation or subsequent reviews should not by itself require a determination of no likelihood of a continuation or recurrence, the circumstancescircumstanes in which it might rely on a zero duty assessment, or the other factors it would deem relevant to this determination.  The Department owes itself and all parties such an explanation.





We also are unable to divine the Department’s logic in using the de minimis standard for administrative reviews --  0.5 percent  -- rather than that for original investigations -- 1 to 3 percent depending on the economic development status of the granting country.  These thresholds are the only ones recognized in the WTO Agreement.  Moreover, as a matter of logic, administrative reviews are a duty assessment exercise based on historical facts.  By contrast the sunset review’s object is to determine whether or not to terminate an existing duty; thus it is more closely analogous to an original investigation.  The Department should amend the policy bulletin on this point.
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